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Introduction

The annual congress of the Colombian Mining As-
sociation was held on the 9th and 10th of May 2019.
This organisation represents the large mining compa-
nies that control the mining titles, and therefore mine-
ral exploration and exploitation in the country. Among
them are the biggest producers such as Mineros S.A.
and Gran Colombia Gold. These companies produce
8.7 tons per year, one fifth of the 41 tons that were pro-
duced in 2017. The proposals of the companies and the
promises of President Ivan Duque reveal a risk of dee-
pening the exclusionary policies towards small-scale
miners while extending the privileged treatment reser-
ved for the large enterprises.

The commitments of President I[van Duque were the
following: to create a special unit to combat the illegal
extraction of minerals; to promote a bill to tighten up
sanctions for those who carry out illegal mining ope-
rations; to have changes to the regulations regarding
prior consultation, which the companies have seen as
an obstacle to advancing in their extractive projects,
ready in the second half of 2019 (Jiménez 2019). These
commitments reflect the logic of the so-called ‘mining
locomotive’, a Colombian concept that links a growing
mining sector to approaches of socio-economic deve-
lopment and wellfare. This assumption is mobilized to
justify the provision of legal securities to investors and
large enterprises.

Letters like the one addressed to the national go-

vernment by Gran Colombia Gold towards the end
of 2018, in which the company demanded military
intervention to expel untitled miners (in its Segovia
and Marmato projects) using military and police de-
ployment, as well as support with “any other force”
show the pressure these companies exert to expel their
local competitors, who are mainly small-scale miners
and ancestral miners, from the territories (El Espec-
tador 2019b). As shown in this paper, the conflict is
expressed not only with respect to miners in the terri-
tories, but also towards those who defend the en-
vironment. For this reason, Colombia can contribute,
as a case study, to the development of new analysis
showing the need for binding rules that oblige com-
panies to respect human rights and the environment
and to commit themselves to reparation plans in com-
munities and territories where the impacts have been
generated.

This is necessary since there is broad protection for
business investments in Colombia. International In-
vestment Agreements (I[As) seek to maintain favora-
ble conditions for investors from other countries, and
they include agreements for the promotion and reci-
procal protection of investments. In addition, invest-
ment chapters in free trade agreements (Pro Colombia
2016) create the international legal framework for mi-
ning companies such as Gran Colombia Gold to bring
lawsuits against the state before international tribunals
when, for example, they found themselves affected by
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the Constitutional Court’s decision to protect the ri-
ghts of miners of Marmato, in municipalities where
the company has a gold-mining project in the depart-
ment of Caldas (EI Espectador 2019a). The challenge,
therefore, of seeing that human rights are not subor-
dinated to investment agreements requires arduous
work on all territorial and international scales.

All this investor confidence allows companies
to make optimistic projections. The companies that
are members of the Colombian Mining Association
expect to advance from producing 11 tons of gold
in 2018 to 19 tons in 2020. By the year 2030 they
expect to be producing 70 tons (ACM 2019). In mul-

tiplying its production by seven in the next decade,
it must therefore expect to control the 20 tons which
according to the National Mining Agency (Agencia
Nacional de Mineria, ANM) is produced by sma-
1I-scale producers, presented in their totality today as
barequeros.!

Mining rights for the production of gold and other
precious metals granted up to the present amount to
a total of 2,124,094 hectares. In the following chart
we can see the five companies that have accumulated
the greatest extensions of mining rights. They control
more than half of the area titled for the exploitation of
precious metals in the entire country.”

Table 1: Companies with the largest share of mining rights in Colombia

COMPANY EXTENSION IN HECTARES

Anglo Gold Ashanti Colombia S.A.

(This single multinational has brought together one
third of all titles granted. In 2019 it decided to sell
part of its rights to Royal Road Minerals, while
keeping the strategic projects it has in Antioquia and
Tolima for itself.)

Continental Gold Ltd.

Mineros S.A.
Negocios Mineros S.A.

Proyecto Coco Hondo SAS.

693,562. To these are can be added 42,691 of its
subsidiary Gramalote Colombia Limited.

209,298 (Dated from its report to August 2019).
For the year 2013, it reported only 53,941 ha.

153,118 ha.
53,882 ha.

45,812 ha.

1 Barequeros are those who extract minerals without machineries ac-
cording to a definition of the Colombian Ministry of Mines.
2 Continental Gold (2019)
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Chapter 1. The regulatory framework on
human rights and business

“The fundamental discussion is whether human rights take precedence over commercial
interests, or whether the rights of multinationals have priority over the rights of individuals
and the environment.” (Gaberel, L. & Gonzilez, E., 2015).

In the 70 years which have passed since the Uni-
versal Declaration of Human Rights, their respect has
become a political reality. For that reason, Protect, Res-
pect and Remedy must be the new framework for sta-
te-business-society relations in the world (Ruggie 2011).

1.1 Due diligence

Due diligence with respect to human rights seeks
to have businesses —with great power they’ve had in
the global economy since the 1990s— identify the risks
that their operations will have on the realisation of the
human rights of people along the entire supply chain.
To this end, impacts must be measured, measures to
counteract the effects must be followed up, and the
strategies used to prevent the effects or neutralise the
damage caused must be communicated. Companies
should identify and evaluate the risks in terms of geo-
graphical context, the sector and the entrepreneurial
relationships in their own activities (both in the parent
company and in the subsidiaries) and in the value chain
as well. The risks identified are for the human rights
of persons and not for businesses (OHCHR 2018). This
concept is the basis of many new laws and standards
in the context of rights and companies. Some of their
most important aspects will be mentioned below.

Processes with a specific focus: OECD Due Dili-
gence Guidance for Responsible Management of Su-
pply Chains of Minerals from Conflict-Affected and
High-Risk Areas.

The OECD Due Diligence Guidance for “respon-
sible management of supply chains of minerals from
conflict-affected and high-risk areas” was approved by
the Investment Committee and the Development As-
sistance Committee of the OECD and has the approval
of the member states of the International Conference
of the Great Lakes Region (ICGLR), which signed the
Declaration adopted in December of 2010. The Gui-

dance seeks to help companies to respect human rights
and to avoid contributing to conflict in the territories
where they obtain the minerals. “With its annexes on
tin, tantalum, tungsten and on gold, the OECD Gui-
dance provides companies with a complete package to
enable them to obtain mineral supplies in a responsible
way, so that the mineral trade will serve to promote
peace and development, and not contribute to con-
flicts” (OECD 2013: 3). Colombia adopted the OECD
Due Diligence Guidance in 2012 and became a mem-
ber of the OECD in 2018.

1.2 European regulation

In May 2017 the European Parliament approved a
new regulation in which “obligations are established
regarding due diligence in the supply chain with res-
pect to EU importers of tin, tantalum and tungsten,
their minerals and gold originating from conflict-affec-
ted or high-risk areas.” Among the considerations for
the decision, it notes that it was part of the process for
issuance of OECD “Due Diligence Guidance” on “res-
ponsible management of mineral supply chains from
conflict-affected and high-risk areas” and recognises
that these are in accordance with the UN’s Guiding
Principles on Business and Human Rights (ibid.).

For the purpose of identifying zones of conflict, the
regulation refers to “[areas] that are in a situation of ar-
med conflict or fragile post-conflict, as well as areas
with precarious or non-existent government or secu-
rity, such as failed states, and generalised, systematic
infringements of international law, including human
rights violations.” (EU 2017: 6).> Colombia fits into this
category.

EU-Regulation 2017/821 of the European Parliament and Council
of 17 May 2017, which establishes obligations regarding due dili-
gence in the supply chain with respect to EU importers of tin, tanta-
lum and tungsten, their minerals, and gold originating from zones of
conflict or high risk.

W
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This means that all smelters and refineries
importing more than 100kg of gold powder from
Colombia, for example, have the obligation to un-
dertake due diligence measures as established in
the OECD Guidance mentioned above. These ac-
tors must monitor all companies associated to the
supply chain to detect the risks of forced labor,
forms of child labor, violence on the part of state
and private security forces, forced prostitution,
direct or indirect support of armed groups. If any
of these situations arise, they are obliged to take
remedial measures and especially to implement a
strategy to prevent them from occurring.

There are competent authorities in every
member country of the European Union that must
verify whether or not the companies fulfill their
commitments of due diligence. In Germany, for
example, there are around 200 companies, smel-
ters and importers that have to comply with the
regulation. It should be taken into account that
the regulation strategy foresees accompanying
measures “with the objective not only of reaching
an elevated level of participation of the economic
agents in the Union system, but also to guarantee
the adoption of a global, coherent and exhaustive
focus to promote responsible supply from zones
of conflict or high risk,” (EU 2017: 5) including
exporting countries.

From the viewpoint of civil society, these me-
asures accompanying the regulation are welcome,
but for the moment, civil society criticises the fact
that the support process is not sufficiently partici-
patory and that it does not take sufficiently into ac-
count the needs of the population in the countries
the minerals come from —like Colombia. This do-
cument may be a contribution in that regard, and it
presents recommendations for accompanying me-
asures that could strengthen small-scale miners,
thus producing a positive effect on equity in pro-
ducer countries (one of the goals of the accompan-
ying measures). In this document we insist, and
we will show, that the accompanying measures
decrease these risks. Furthermore, it is important
to promote a binding due diligence that obliges all
European companies to eliminate the risks of all
human rights violations and halt the destructive
impact of their operations on the environment.

1.3 Human Rights and Business:
The guiding principles of the
United Nations and the limits of
voluntarism

Identification of the responsibilities of busi-
ness in serious human rights violations, accor-
ding to the United Nations (UN), was installed
in the world political agenda in the 1990s, as a
reflection of the worldwide expansion of the pri-
vate sector within the framework of globalisation
of the economy and thus of the increase in trans-
national economic activity (Ruggie 2011).

Ever since the adoption of the Guiding Prin-
ciples —Protect, Respect and Remedy— in 2011,
there has been increasing consciousness of the
impacts that business activity has on the imple-
mentation or the violation of human rights in
various territories. Nevertheless, the great limi-
tation has been the inability to effectively reduce
the rampant impunity regarding business respon-
sibility in serious human rights violations in the
territories where they operate. The Guiding Prin-
ciples are non-binding directives on business and
human rights that recommend that states strategi-
cally create National Action Plans to deal with the
question. The creation of such plans is not obli-
gatory, and when they come into effect in some
countries, they do not always have the desired
impact of curbing human rights violations on the
part of companies (Sanchez 2018). It depends a
great deal on each country’s will to see how such
a plan is implemented. We will look at the cases
of France and Colombia in detail below.

1.3.1 France has taken an important step
forward regarding binding mechanisms

In February 2017, France approved a law that
obliges large companies that have their headquar-
ters in France to analyse and deal with the ad-
verse effects of their activities on people and the
planet, and also making them responsible for the
impacts of the companies which they subcontract.
The law requires them to publish annual oversi-
ght plans to prevent developments that can lead
to human rights violations or damages to the en-
vironment. The sanctions imposed on companies
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that do not comply include fines ranging from 10 to 30
million Euros if they fail to design and publish preven-
tive plans each year (Garcia, 1. 2017).

Despite being considered a great advance, since it
incorporates binding aspects that result in sanctions
for companies, some civil society organisations have
criticised this law for being too limited in terms of sco-
pe (the number of companies covered, which would be
about 100), and because of the fact that in cases of vio-
lations denounced by the victims, the burden of proof
falls on them, which maintains unequal relations of
power. Ultimately, they think that in case the dama-
ges that are supposed to be prevented do in fact occur,
the company will not be held responsible, since the
law does not require that companies guarantee results,
they are only asked to demonstrate due diligence to
prevent damages.

Countries like Colombia must take advantage of
this advance, by identifying which of these French
companies operate in the country, or which Colom-
bian companies have a contractual or commercial re-
lationship with French companies, and demand com-
pliance with the law as a way to advance the defense
of human rights.

1.3.2 Colombhia: implementation of the gui-
ding principles

To strengthen the commitments made and the im-
plementation of the United Nations Guiding Principles,
the Colombian Government began the construction of
the National Action Plan for Business and Human Ri-
ghts in 2015. It was approved on 9" December of that
same year by the President of the Republic, Juan Ma-
nuel Santos Calderon, with the objective of “guaran-
teeing that the Colombian state will properly protect
human rights and that business activities in Colombia
will be respectful of human rights and contribute to
the sustainable development of the country” (Office
of the Presidential Advisor on Human Rights n.d.: 6).

Colombia thus became the first non-European
country to adopt a National Action Plan on the sub-
ject. On the one hand it is interesting to observe how
the objectives of the action plan include the challenge
of betting on a stable and lasting peace while simulta-
neously wanting to ensure that business commitment

to respect human rights will be seen as a competitive
advantage (ibid.).* As far as mechanisms for monito-
ring its implementation are concerned, the Office of
the Presidential Adviser on Human Rights 2018 re-
port reveals a complete lack of indicators for doing
follow-up. Given that the term of this action plan only
extended to December 2018, the outgoing government
recommends that the continuity of the efforts made
and advances accomplished be guaranteed for imple-
mentation of the Guiding Principles on Business and
Human Rights and argues that it is necessary to renew
the term of the action plan (Brunori 2018).

Finally, concerning whether investor rights take
precedence over Human Rights, it is worth mentioning
that, albeit belatedly, in June of 2019 the Constitutio-
nal Court of Colombia put a brake on the internatio-
nal treaties known as Agreements for the Promotion
and Reciprocal Protection of Investment (Acuerdos
para la Promocién y Proteccién Reciproca de Inver-
siones, APPRI) that open the door to rulings against
the nation with enormous monetary costs (Reporteros
asociados del mundo 2019). The revision of the treaty
that Colombia signed with France in 2014 led to this
pronouncement: “Foreign investors have ... so many
guarantees that they are correlatively causing a loss of
national sovereignty (...). Companies have used tho-
se clauses strategically to sue for any loss whatsoever
in terms of expected profits and reduce the regulatory
power of the state” (ibid.).

1.4 Towards a binding treaty

In June 2014, Resolution 26/9 of the United Nations
Human Rights Council decided to install an intergo-
vernmental open-ended working group on transna-
tional enterprises and other companies with respect
to human rights. Its mandate is to elaborate a legally
binding instrument to regulate the activities of trans-
national enterprises and other companies in interna-
tional human rights law and to see that human rights
violations committed by transnational enterprises do
not go unpunished. The treaty seeks to fill the gaps
that resulted from the voluntary approach of the Uni-
ted Nations Guiding PrinciplesPrinciples on Business
and Human Rights. In any case, from the very first

4 Inthis respect, see Specific Objective 10: “Potenciar la sostenibilidad
y los derechos humanos como ventajas competitivas empresariales.”


https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_SP.pdf
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_SP.pdf

15

Mining Production, Territory and Conflict in Colombia

session of the working group there has been a con-
sensus on the fact that the Guiding Principles and the
construction of a binding treaty are two processes that
reinforce and complement each other (Permanent Mis-
sion of Ecuador to the United Nations Office 2015).

The reaction to the scope of what is legally binding
led all the Member States of the EU, including Spain,
to vote against it when it came time to approve the
resolution.

The fourth session of the working group was held
in October of 2018. Prior to these sessions, in the same
month, the European Parliament approved a resolution
that urged the European Union to support the UN’s
legally binding instrument on multinationals and hu-
man rights (European Parliament 2018).

During the fourth session, it decided that “the ins-
trument should concentrate on the needs of those who
were harmed by human rights abuses related to busi-
ness activities and to consider the different effects that
those abuses produce among different groups of rights
holders” (Gallegos 2019).

The fifth meeting of the working group was held in
October of 2019 to discuss the initial draft of the bin-
ding treaty drawn up in July of 2019. The said draft
mentions that the treaty will be applied to all business
activities, particularly transnational companies, and
including all human rights. The treaty contains arti-
cles on the prevention of violations through due dili-
gence, but also for example on access to justice, the
protection of defenders, international cooperation and
the institutions needed to implement the treaty (OH-
CHR 2019).

Various international civil society organisations
have received the new draft in a critical way, but they
have also made concrete recommendations to improve
the text and contribute to the process.’

The process on the binding treaty at the level of the
United Nations is very important and includes much
more than due diligence. While this multilateral pro-
cess may take a long time, the nation states and the
European Union must start to implement binding laws

5 See for example CIDS Ewww.cidse.org

on due diligence regarding human rights right now.
These laws must include all human rights and envi-
ronmental standards.


http://www.cidse.org/
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Chapter 2. The peace process, its risks and
its sustainability: the context in which gold
Is produced in Colombia

In Colombia, up until August of 2019, 8,463,875
cases of victims of the armed conflict had been regis-
tered (Unidad Vicitimas 2017). In 2012, the Colom-
bian state initiated a negotiation process with the FARC
guerrilla group that culminated, after many setbacks,
in the “Agreement for a Stable and Lasting Peace” in
November of 2016. The agreement includes provi-
sions for comprehensive rural reform, and an agenda
of political participation for historically excluded rural
communities including the stipulation that 16 congres-
sional seats would be reserved for them. It was also
agreed to recognise the producers of crops of illicit use
and to create a policy for the substitution of said crops
that prioritises voluntary substitution and relegates
glyphosate fumigation to marginal use only. Further-
more, the state commited to concentrating its anti-drug
policy on combatting the armed structures that control
the drug trafficking networks.

Unfortunately, there has been little or no progress
in implementing the agreements, and some have been
reversed as with the reactivation of fumigation, criminal-
isation of campesinos who cultivate coca, or prosecution
of consumers. It was also agreed to create a transitional
justice system that places the victims at the centre and
sets up a new set of institutions to guarantee the entire
implementation process over the next 20 years. The new
institutions includes the following: The Special Justice
for Peace, the Commission for Clarification of the Truth,
and the Unit to Search for Persons Believed To Be Disap-
peared. To guarantee fulfillment of the agreements, they
were instituted as state policy and temporarily incorpo-
rated into the constitution for the duration of three presi-
dential periods following the signing of the accords.

The implementation process so far has been
slow or has not yet begun in central aspects of the
agreed agenda. This has put the construction of a
new democratic scenario founded on the basis of a
stable and lasting peace at risk. The current situation
regarding the implementation of the peace agreements
—with little progress, aspects which are stalled and
even some reversals— suggests a country that is under-
going a “fragile post-conflict” process. This is one of
the conditions for the implementation of due diligence
associated with the traceability of minerals coming
from conflict zones under EU regulations.

One fundamental commitment on the part of the
state to prevent repetition of the history of armed
conflict was to reach out to the territories in a compre-
hensive way and to dismantle the armed and neo-para-
military structures. But the advances in this direction
are insufficient.® According to a study presented by the
Fundacién Paz y Reconciliacion (PARES) in 2019, the
year 2018 had been the most violent one for the Bajo
Cauca subregion of Antioquia in the past six years, and
the violence is felt with greatest force in the munic-
ipalities of Caucasia, Céceres, El Bagre and Taraza
(Fundaciéon Paz y Reconciliacién, 2019: 54). The
following map shows the presence of armed actors in
the Nudo de Paramillo where the six municipalities of
Bajo Cauca are located.

6 For further advances visit Misién de Verificacién de las Naciones
Unidas en Colombia. Available at: https://colombia.unmissions.org;
(last accessed on 03.02.2020) https://colombia.unmissions.org/

sites/default/files/s 2019 265 espanol.pdf


https://colombia.unmissions.org/
https://colombia.unmissions.org/sites/default/files/s_2019_265_espanol.pdf
https://colombia.unmissions.org/sites/default/files/s_2019_265_espanol.pdf
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Map 1: Armed groups in the region of Nudo de Paramillo
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Map 2: Municipalities with presence of armed groups
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Source: Fundacion Paz y Reconciliacion (2019: 30).
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Chapter 3. Small and medium-sized
producers criminalised and expelled

from the territories

“In Colombia, there is a preference for large projects run by multinational enterprises that
tend to possess a high degree of political and economic ‘lobbying’ power. In recent years titles
to mining rights have multiplied in favor of these multinationals while small-scale gold mining
continues to develop practically on its own, with great limitations at the margin of the formal
sector and aggravated by recent measures taken by the government that tend to confuse small-
scale gold mining with criminal mining.”

The mining policy of Colombia contained in the
Mining Code - Law 685 of 2001 — aims to promote
the technical exploration and exploitation of state-
owned and private-property mining resources.” In all
its articles, the territories are made ready for the entry
of large multinational companies (Pardo 2019a). For
researchers of Colombian mining policy like Alvaro
Pardo, the mining policy has prioritised private inter-
ests over the general interests of the Colombian people
and in fact “the mining code was drawn up by a group
of lawyers working for multinationals” (Hernandez
C. 2016). Two aspects of the code that have been most
hotly debated are Article 13, which declares mining
to be of public utility and prioritises this economic
activity over others like agriculture, for example, and
Article 37, which prohibits municipalities and depart-
ments from excluding major mining companies from
operating in zones within their territory. Despite the
fact that the Constitutional Court declared the latter
article unenforceable in 2016, mining companies
continue to exert pressure to at least limit the possi-
bility of any prohibition of mining activity in the terri-
tories, which is one of the obstacles they have encoun-
tered in executing their projects in recent years.

The following maps and graphs show the changes
in the economic mining map of Colombia, before and

7  Columbian Congress, August 15, 2001. Law 685 DE 2001
https://www.anm.gov.co/sites/default/files/ley 685 2001 0.pdf

8  Constitutional Court decision C-273 of 2016.

(Pantoja and Pantoja 2019: 151).

after the mining code. There was an evident expan-
sion of titles to mining rights across Colombia during
President Alvaro Uribe Vélez’s two terms in office, a
tendency that was maintained albeit with less intensity
during President Juan Manuel Santos’ two terms, and
which seems to have intensified again in the current
presidency of Ivan Duque.

Simultaneously, the upward trend of gold prices on
the international market also attracted armed actors.
Both guerrilla fighters and paramilitaries have sought
to control, either directly or indirectly, these resources
in order to finance the war.

Thus, small- and medium-scale miners on their
ancestral lands were trapped between multinational
companies and armed actors, and subjected to a state
policy of mining formalisation that criminalises them
and expels them from the territory.

According to the Miners Association of Bajo Cauca,
there are 1,200 informal mining- exploitation units,
on which 45,000 perople depend, but they maintain
that the formalisation policy does not work. Of the
governor of Antioquia’s commitment to formalise
800 units, in 2015, out of 150 mining units that had
initiated the process, not a single one had been legal-
ised. On repeated occasions while in the final phase of
the formalisation process, they have been victims of
army operatives who burned their mining machinery
(Verdad Abierta 2016).


https://www.anm.gov.co/sites/default/files/ley_685_2001_0.pdf
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Figure 1: Mining licenses and area granted
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Map 3: Evolution of granted mining licences from 1994 to 2015

Source: Rudas (2014).
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In the case of Choco, the small-scale artisan
miners and barequeros were victims of the FARC
before the Peace Agreement was signed with the
Colombian State. The guerrilla group made money
by collecting extortion payments equivalent to 3% of
the daily production of gold. After the reincorpora-
tion of combatants into civil life it was expected that
their situation would improve, but, on the contrary,
the miners of Choco feel that the situation has become
more complex. On the one hand, the hope that the state
would arrive and would help them escape from ‘infor-
mality’ has only meant greater restrictions for those

that are the weakest link in the gold-production chain.
On the other hand there are now new armed actors
controlling the trade, such as the National Libera-
tion Army (Ejército de Liberacion Nacional, ELN),
criminal bands known as bacrim, and the Clan del
Golfo, which are collecting extortion payments of up
to 8% of daily production (Soto 2018).

The following chart shows the armed actors that
currently operate in regions where most of the gold in
Colombia is produced.

Table 2: Armed actors in mining territories after the signing of the peace agreement.

MAIN ARMED GROUPS OPERATING IN THE TERRITORIES AFTER
THE SIGNING OF THE PEACE AGREEMENT WITH THE FARC
(FOR MORE DETAILED INFORMATION SEE: FUNDACION PAZ &

PRESENCE IN TERRITORIES
WHERE GOLD IS PRODUCED

RECONCILIACION - PARES (2019). MAS SOMBRAS QUE LUCES.
LA SEGURIDAD EN COLOMBIA A UN ANO DEL GOBIERNO DE

IVAN DUQUE.)

Clan del Golfo or Autodefensas Gaitanistas de Colombia (AGC), (the
criminal structure that is the heir to paramilitarism). It is present in 276
municipalities and can be considered the major Organized Armed Group
at the national level. Both in terms of its widespread presence in different
regions of the country and number of members (approximately 2,500),

it is possibly the strongest criminal structure to follow in the tradition of
paramilitarism in the country. (Pares, 2019: 35)

Caparrapos, in a dispute with the Clan del Golfo over the territory

Post-FARC armed groups/Grupos Armados Postfarc ( GAPF)

“The post-FARC or dissident structures operate in 85 municipalities,
grouped in 23 structures with about 1,800 ex-guerrilla fighters and others
with close to 300 new recruits. In the first year of the Duque government,
these structures underwent impressive expansion, spreading out from 58 to
85 municipalities”, (Pares, 2019)

National Liberation Army (ELN)

The ELN today has a little more than 3,000 combatants and is present in
136 municipalities in 6 regions: Arauca, Catatumbo, Magdalena Medio,
Chocd, Cauca and Narifio.

Bajo Cauca in Antioquia

and Northeastern Antioquia,
departments of Chocé, Cauca,
Bolivar and Caldas.

Bajo Cauca in Antioquia.

Cauca, Narifio, Chocg,
Bajo Cauca in Antioquia.

Chocd, Cauca, Narifio, Bajo Cauca in
Antioquia and Northeast Antioquia

Source: Table elaborated on the basis of information from Pares (2019).
https://pares.com.co/wp-content/uploads/2019/08/Que%CC%81-paso%CC%81-con-la-seguridad-a-un-

an%CC%830-de-Duque-final-_compressed-Final.pdf


https://pares.com.co/wp-content/uploads/2019/08/Qué-pasó-con-la-seguridad-a-un-año-de-Duque-final-_compressed-Final.pdf
https://pares.com.co/wp-content/uploads/2019/08/Qué-pasó-con-la-seguridad-a-un-año-de-Duque-final-_compressed-Final.pdf
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Table 3: Public security forces in mining regions of Antioquia

UNITS OF COLOMBIAN SECURITY FORCES THAT OPERATE

IN THE MINING REGIONS OF ANTIOQUIA

PRESENCE IN TERRITORIES
WHERE GOLD IS PRODUCED

Security Force (Colombian Army)

Bajo Cauca in Antioquia

11th Brigade and Aquiles Joint Task Force (Nudo de Paramillo) units of

the Army’s 7th division

“The role of the security forces is seriously questioned by the inhabitants
of Bajo Cauca. The inhabitants deeply distrust the police since they say that
some members of the police force act in complicity with one of the armed

groups.” (Pares, 2019:76)

In addition, there is the Vial y Energético Battalion No. 5 in the

installations of Mineros S.A.

14th Brigade (Colombian Army) through the Vial y Energético Battalion

Northeastern Antioquia

No. 8 (in the installations of the Gran Colombia Gold Mining Company
(Antigua Frontino Gold Mines) and of Infantry Batallion 42, Batalla de

Bombona (Pares, 2019:77)

Source: Table elaborated on the basis of information from Pares (2019).

3.1 Large enterprises, human rights
and environmental law

In 2017, three companies exported 46% of the 56.96
tons of gold which Colombia produced that year to
other countries. All three of them have their headquar-
ters in the city of Medellin in the department of Antio-
quia. Mineros S.A. carries out its production in the
subregion of Bajo Cauca in Antioquia, in the munic-
ipalities of El Bagre, Zaragoza, Caucasia and Nechi.
Gran Colombia Gold produces most of its gold in the
municipalities of Remedios and Segovia in northeast
Antioquia, and a lesser portion in the municipality of
Marmato in the department of Caldas. C.I.Gutierrez,
which buys most of its gold from barequeros and sells
it abroad, is presently under investigation for asset
laundering.

Below we will deal with these three cases in such
a way as to show their failure to comply with due
diligence requirements in terms of human rights and
respect for the environment in the territorial context.
The cases of these companies can be seen in greater
detail in the Appendix 2.

3.1.1 The right to work and the right to te-
rritory infringed by the power of large com-
panies

Traditional and artisanal mining, especially of
gold mineral ore, is an ancestral construction. For
these producers, access to the mines is a source of
employment that has enabled them to enjoy economic
autonomy for decades. This has been truncated by the
government policy that denies them the right to work
and to land and repudiates them as economic subjects
that can obtain land titles,” as shown below.

The size of the informal mining economy in
Colombia was shown in the last census of Mining
Production Units (Unidades de Produccién Minera,
UPMs), which was carried out by the Formalisation

9 A Global Business Report of E&MJ (Engineering and Mining Journal)
and titled “Mineria en Colombia. El Gltimo gran tesoro andino” says
that according to official reports, 70% of gold production in the country
is informal, with some 3,600 illegal mines throughout the national
territory, and that artisanal miners are found everywhere. On the same
topic, one of the mining company managers interviewed said “‘he didn’t
believe the artisanal miners represented a difficulty, but rather a labor
force that works hard and wants to work.” (E&MJ Global Business
Reports 2012: 113).
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Directorate of the Ministry of Mines and Energy
(MME) in 2011.!° That census reported 102,742 miners
working in exploitation-related jobs and 14,357 regis-
tered UPMs. Of these, 63% lacked any title to mining
rights. The greatest percentage of informality was
identified in the production of gold. Of 4,134 UMPs
that were producing the precious metal, 87% did not
have titles to mining rights. This is seen clearly in the
gold-producing departments of Antioquia with 80%
and Choc6 with 99% informality, i.e., lacking titles to
mining rights (see Map). In the case of untitled mining
production units, there is a 62.7% illiteracy rate among
the miners working with them. Many of the policies
after this mining census deepened their exclusion and
their criminalisation.

Miners have tried to legalise their rights, but
the system excludes them, as will be shown below.
According to a study conducted by the Ombudsman’s
Office in 2010, 86% of all applications to formalise
their activity through a mining title were rejected.
But the exclusion and the criminalisation have been
maintained and deepened throughout the entire
decade. For this reason, from 2010 onwards the expan-
sion of mining rights generated new conflicts with
mining and ethnic communities, and with environ-
mental movements that defend water and land. (See
Appendix: Map of the 2010-2011 Census of Mining
Production Units with titles and without titles.)

3.1.2 Social mobhilisation has revealed the un-
rest, the exclusion and the agendas of miners

In July of 2013, 250,000 people from 18 depart-
ments of Colombia called on by the National Confed-
eration of Miners of Colombia (Conalminercol), took
part in the biggest mobilisation of small-scale miners
ever held in Colombia. Among the nine points included
on the agenda that they presented to the government,
the following stood out: a call for changes to regula-
tions that will permit miners to continue developing
their mechanised or non-mechanised activities;
the cessation of military operations that burn their
machinery; an end to judicial proceedings against
miners; and respect for ILO accords in Afro-Colom-

10 To the best of our knowledge, this is the latest mining census for
Colombia. All available official information after this was published
applies only to registered barequeros.

bian and Indigenous communities. With respect to the
territory, they demand consultation with prior, free and
informed consent, and priority for the communities in
the territory (Berrio and Herndndez (2013).

In spite of mobilisations, negotiations and agendas
agreed with the state, the option the government has
offered through its formalisation policies for small-
scale miners has not contributed to their socioeco-
nomic inclusion. Rubén Dario Gémez of Conalmin-
ercol posed the problem in the following way in 2017
(as cited in Rojas T. 2017):

...In Antioquia there were only 13 formalisa-
tions during 2016, with the aggravating factor that
it was the leading area in this process, which was
practically nonexistent in the rest of the country.

The main element of this failure is the lack
of political will on the part of the Government
and multinationals who refuse to cede areas, or
to sign formalisation or operating subcontracts.
The offers are unacceptable and do not cover the
costs of production and extortion payments.

Now smear campaigns are increasing and oper-
atives have come to persecute subsistence mining
and to criminalise anyone who practices it. [...]
We also face negotiations that go nowhere. The
response to the clamour for formalisation during
the past 20 years has been a combination of sub-
contracts that end unilaterally, zero entitlements,
unknown formalisation laboratories, and arrest
warrants issued on the basis of fabricated evi-
dence.

It is necessary to identify and implement solu-
tions to the conflicts existing between ancestral,
traditional, informal, small- and medium-scale
miners on the one hand, and the large multina-
tional mining companies on the other. There is
also an urgent need to find solutions to conflicts
arising from the impossibility of obtaining min-
ing rights for informal miners. Clear legislation
and real public policy are required in which the
will to find solutions prevails over tendencies to
delay and to continue generating false illusions.
(Rojas T. 2017)
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In2017, between the months of July and September,
one of the longest mobilisations ever experienced in
the region of northeastern Antioquia took place in
the municipalities of Segovia and Remedios. With
the slogan “Miners yes, criminals no,” the ancestral
miners demanded fair treatment, justice in economic
agreements, non-criminalisation, and dialogue to
deal with the conflict rather than the strategies of war
that they witnessed during more than 40 days of the

strike. While the ancestral miners used the strike to
apply pressure for a negotiation of their agenda, the
Gran Colombia Gold mining company, registered in
Canada, did the same in a paid newspaper advertise-
ment titled “The cartel of explosives and criminal
bands have Segovia and Remedios in checkmate” (El
Combiano 2017). During its development, the protest
was handled with warfare strategies and generated
grave violations of human rights (Cahucopana, 2017).

Image 1: Advertisement in EI Colombiano newspaper and image of miners' sit-in in Segovia and photo taken by IPC in

September 2017.
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Source: EI Colombiano, August 18, 2017 and photo taken by the IPC in September of 2017. (Betancur 2017: 281)

In late 2018 that same company, Gran Colombia
Gold, the largest producer of gold in the entire country,
demanded that the national government undertake
military intervention to expel miners without titles still
remaining in the territory. It not only proposed that this
should be done with military and police deployment,
but that it should be supported with “any other force” as
well (El Espectador 2019b).

The seriousness of the communiqué lies not only in
the warmongering demand it contained, but the phrase
that alludes to the possibility of using forces that are

not legal, when it states that the expulsion of the miners
must be done “by means of military and police deploy-
ment, as well as by any other force.” One might ask: “To
what other force does this refer? To the illegal armed
groups that operate throughout the zone?” (Pardo 2019).
For Rubén Dario Gémez, president of Conalminercol,
the document is a call to violence and an extortion of the
Government*. A demand for a scorched earth policy, and
if necessary, that it be by blood and fire.” The Associa-
tion of Traditional Miners of Marmato also spoke out
and denounced the fact that the multinational is abusing
its power and calling for war ‘El Espectador 2019b).
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Likewise, the producers in Chocé describe the
difficulties in becoming formalised. Two articles of
the website of La Silla Vacia, one in 2015 (Bermudez
2015) and another in 2018 (Soto 2018) have produced
ample documentation on these difficulties and the
practical impossibility for miners of passing from
informality to legality in the department of Chocé.

“We begin as traditional miners. Then we become
informal miners. From there, we become illegal. Af-
ter that, [we were called] criminals. We are already
[considered worse than] the drug traffickers. Just be-
cause we don’t have titles [to our mining rights]. And
why? Because the government is only interested in
granting them to the multinationals” ... All miners
insist that they want to work within the sphere of
legality, but they doubt that the government is really
going to [help them to] do it.” (La Silla Vacia, 2015).

“We see that the government is not interested in
formalising the miners, because they put many ob-
stacles in our way, we have made many proposals
to them at the Mining Round Table of Chocé such
as, for example, differential titling, but they haven’t
accepted it from us,” said the legal representative of
Paimadd, who is also part of the national programme
for Prior Consultation” (La Silla Vacia, 2018).

They were thus excluded as economic subjects from
their territories. As they themselves tell the story, first
miners, and in the past 6 years as criminals. According

Table 4: Production by type of mining in 2017

they were treated as informal miners, later as illegal
to the Ministry of Mines and Energy, illegal mining is
that which is developed without being inscribed in the
National Mining Register, and without rights to mining
developed in an artisanal and informal manner outside
the law (Ministry of Mines and Energy, 2012: 40)."
But it was after 2012, when Decree 22352 autho-
rized the police to destroy the machinery in untitled
mining operations, when miners began to feel that
their activity was becoming criminalised and that their
rights to equality, to private property, to their good
name, to due process and to defense are being violated
(Court of Justice of the Community Andina 2017).

Additionally, their productive capacity was limited.
Those known as barequeros are only allowed to produce
35 grams of precious metals per month, 420 grams per
year, according to Resolution 40013 of 2017.

3.1.3 Small- and medium-scale mining disappears
from the gold production chain in Colombia

The mining policy implemented during the last two
decades in Colombia led to the disappearance of small
and medium-scale miners from the map of producers
who are recognised by the mining institutions of the
country. After the census carried out in 2011, which
is seen on the map, in the year 2018, the National
Mining Agency showed a map of producers divided
into holders of mining rights and barequeros, with an
extremely low rate of legalisation applications and
formalisation subcontracts.

PRODUCTION BY TPE OF MINING IN 2017

Mining titles 19,93t (47,86%)
Barequeros 19,34 t (46,44%)
Application for legalization 0,88t (2,12%)
Applications for formalization 0,64t (1,54%)
Protected aereas 0,59t (1,41%)
Chatarra 0,26t (0,64%)

Source: ANM (2018)

11 Ministerio de Minas y Energia, 2012. Mining Census 2010-
2011.https://www.minenergia.gov.co/documents/10180/698204/
CensoMinero.pdf/093cec57-05e8-416b-8e0c-5e4f7¢1d6820

12 Republic of Colombia Ministry of National Defense, 2012. Decree
2235 of 2012.


https://www.minenergia.gov.co/documents/10180/698204/CensoMinero.pdf/093cec57-05e8-416b-8e0c-5e4f7c1d6820
https://www.minenergia.gov.co/documents/10180/698204/CensoMinero.pdf/093cec57-05e8-416b-8e0c-5e4f7c1d6820
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As is clear from the map in the Appendix (Barequeros
en municipios de los departamentos de Bolivar, Antio-
quia, Chocé, Cauca y Narifo), the barequeros regis-
tered up to 2018 remain invisibilised, criminalised
and excluded in the territories where the dispute over
this resource permanently violates all of their rights.
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Chapter 4. Relations hetween gold
production and conflict in Colombia:

specific cases

Our aim is to advance in deepening the criteria
of due diligence and respect for human rights in
gold-producing territories, which are conflict-affected
areas, and therefore, in this section we wish to show
the relations that exist between the territories where
96% of Colombia’s gold production takes place, with
two indicators of conflict: 1. The total number of
victims of the armed conflict between 1985 and 2018.
2. Social leaders, human rights advocates and former

FARC combatants murdered after the signing of the
peace agreement between the Colombian state and
the FARC to 2019. Tolima and Cérdoba produce the
remaining 4% of the country’s gold.

Most of Colombia’s gold is produced in 6 depart-
ments.”* Antioquia produces 47%, Choc6 21%, and
Bolivar 10%. The departments of Narifio, Cauca and
Caldas produce 6% each (see chart).

Figure 2: Percentage of gold produced in the different Colombian departments in 2017

2%
6% Tolima - covovveveenenenennnn .
6% Caldas - - --oovvvvmveneenannnnnnn. . ;
CAUCA: -+ v vrrrrrnemreneeneaeanenn,
6%
10%
Bolivar « - «-cooveevenieninnid
21%
CROCH: -+ cvvevvermeemmennenns

47%
----------------- Antioquia

Source: The Author’s own elaboration, based on: UPME, Boletin estadistico de minas y energia 2018. Available at:
http://www1.upme.gov.co/PromocionSector/SeccionesInteres/Documents/Boletines/Boletin_Estadistico 2018.pdf

13 To help the reader to understand the political administrative
division of Colombia, we should explain that the country is
organized territorially in 32 departments (the first level) and 1,122
municipalities (the second level).


http://www1.upme.gov.co/PromocionSector/SeccionesInteres/Documents/Boletines/Boletin_Estadistico_2018.pdf
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A total of 46% of the 8,493,100 victims of the
armed conflict registered in Colombia between the
years 1985 and 2018 were reported in these six depart-
ments. Furthermore, Cauca, Antioquia and Narifio are
the departments where the highest number of social
leaders and former FARC combatants have been
murdered. The following charts and maps show us the
magnitude of the consequences of the armed conflict
in the territories where gold is produced in Colombia.
While the disputes over mining resources have not
been the only cause of this high number of victims,
-in many cases coca plantations and drug trafficking
have also been involved, for example- it is neverthe

less clear that in the territories where the minerals
come from, the levels of conflict are high. Although
it is generally claimed that the conflict arises from
the dispute over resources produced by illegal mining
and coca plantations, some indicators raise questions
at the very least. While 13,681 hectares of coca crops
were reported in Antioquia for 2017 (UNDOC 2017:
47), most of which were planted in the Bajo Cauca
subregion of Antioquia, titles to mining rights in that
same territory cover 349,921 hectares, approximately
40.8 percent of the territory of the subregion (Verdad
Abierta 2014). The companies that have majority
control of the territory are Mineros S.A, AngloGold
Ashanti and Cerromatoso.

Figure 3: Victims of armed conflicts in administrative departments with higher mining production.
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Source: The Author’s own elaboration, based on: UPME (2018).

To go a bit deeper into the relationship between
gold-producing territories and armed conflict, we will
analyse in more detail three of these departments.
(i) Antioquia, which produces 47% of the country’s
gold, registers the greatest number of victims of the
armed conflict and is the department with the second

highest murder rate of social leaders. (ii) Chocd,
which ranks second in the production of gold and fifth
in the number of registered victims. (iii) Cauca, which
produces 6% of the country’s gold and registers the
highest number of social leaders and former FARC
combatants murdered.
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Map 4: Kilograms of gold produced in Colombia per department by 2017
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pdf


http://www1.upme.gov.co/PromocionSector/SeccionesInteres/Documents/Boletines/Boletin_Estadistico_2018.pdf
http://www1.upme.gov.co/PromocionSector/SeccionesInteres/Documents/Boletines/Boletin_Estadistico_2018.pdf
http://www1.upme.gov.co/PromocionSector/SeccionesInteres/Documents/Boletines/Boletin_Estadistico_2018.pdf
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Map 5: Social leaders and former FARC combatants murdered between the years 2016 and 2019
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4.1 Antioquia: Main producer of gold
in Colombia and the territory with the
highest number of victims of the ar-
med conflict

A recent OECD study (OECD 2016) states that
there are high risks in Antioquia with respect to the
aspects highlighted in Appendix II of the Due Diligence
Guide. The risks referred to are war crimes or other
serious violations of humanitarian international law,
crimes against humanity or genocide, direct or indirect
support to non-state armed groups, public or private
security forces, bribes and misrepresentation of the
origin of the gold, and money laundering.

“The department of Antioquia is not just the main
gold-producing region in Colombia, but one of the
most challenging in terms of the risks detailed in Ap-
pendix I1."* All of the actors in the gold supply chain
operate in the region: artisanal and small-scale miners
(the majority operating without titles), medium- and
large-scale mining companies (both alluvial and vein
mining, national and international), local traders,
refineries and international gold trading companies.
Nonetheless, the risk of obtaining a gold supply from
Antioquia has increased due to the presence of
illegal armed groups and criminal organisations that
profit from mining operations, the generalisation of

money laundering that involves the gold trade and
the corruption that these organisations generate.”
(OECD 2016: 23)

Of the 20,404 kilograms of gold extracted in Antio-
quia, 8,715 came from Colombia’s two big gold produc-
tion and export companies - La Gran Colombia Gold
in Segovia and Remedios y Mineros S.A in El Bagre,
Caucasia, Zaragoza and Nechi. Two other companies
(Continental Gold Inc. and the Red Eagle Mining Corpo-
ration) produce 259 kilograms.

Most of the remaining 11,430 kilograms come
from small-scale or artisanal producers —classified as
barequeros today- 36,235 of whom are registered in
Antioquia (approximately 45% of the national total),
as well as criminal structures that often make use of
small-scale producers by appropriating their product
through extortion, identity fraud or other mechanisms
of asset laundering. This part of the gold goes to the
local buyers and sellers and from these to the large
gold-trading companies, most of which are located in
Medellin,15 the capital of the department of Antio-
quia. The gold is exported by the two large companies
located in Antioquia and by the international trading
companies that receive gold from the barequeros regis-
tered in the Unique Registry of Mineral Dealers, or
from informal or illegal producers.'®

Table 5: Production and export of gold from large companies in Antioquia in the year 2017

EXPORTING COMPANY

C.I. J. Gutiérrez y CIA S.A. 11,191.26
Zandor Capital S.A. Colombia

(Subsidiary of Gran Colombia Gold) Sldl
Mineros S.A. 4,090.91

2017 EXPORTS (VALUES IN KG)

2017 PRODUCTION (IN KG)

5,406.6

3,308.6

Source: Legiscomex and the National Mining Agency (ANM
2018). There is evidently an important difference between

the kilograms produced and those exported, especially in the
case of the Gran Colombia Gold subsidiary. It exports 3,211
kg more than it produces, which is an important difference if
compared with the amount produced by Mineros S.A. in 2017.

14 Appendix 11 of OECD Due Diligence Guidance (2013) refers to: Model
Supply Chain Policy for a Global and Responsible Supply Chain in Conflict-
Affected or High-Risk Areas. The Appendix highlights: Serious abuses
associated with the extraction, transport and commercialization of gold;
War crimes and other serious violations of international humanitarian
law, crimes against humanity or genocide, direct or indirect support for
non-state armed groups, public or private security forces, bribery and
misrepresentation of origin of gold, graft, money laundering.

15 The most important smelters and international trading companies are located
in Medellin, the capital of the department of Antioquia. (OECD 2016: 4)

16 Local trading companies take advantage. One trading company in the
Bajo Cauca subregion of Antioquia, on condition of anonymity, says there
are two ways: the first is to occupy the quota of subsistence miners that go
to sell a few grams of gold. “One buys it from them and keeps a copy of the
documents, and then makes more copies and falsifies the signatures so that
one appears to be selling gold that one has already obtained elsewhere.”
The second is a concerted action: “I offer a barequero 150,000 pesos per
month, payable whether or not they bring any gold, I buy what they get
and, the rest, up to a total of 35 grams monthly, I report it of the gold that
I obtained in ilegal mines,” says the trader. The middlemen are creative
and they manage to flout the rules (EI Colombiano 2019https://www.
elcolombiano.com/especiales/tras-el-oro-turbio/comercio-oro-ilegal).


https://www.elcolombiano.com/especiales/tras-el-oro-turbio/comercio-oro-ilegal
https://www.elcolombiano.com/especiales/tras-el-oro-turbio/comercio-oro-ilegal
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In recent years, investigators from the Attorney
General’s office have identified the fact that gold
exports have been increasing since 2012. This created
suspicion of possible strategies to whitewash the gold
resulting from illegal mining, and a preliminary inquiry
was initiated regarding companies like Goldex, Escobar,
Giraldo & Duque Ltd, Metales y Derivados S.A., C.I.
IGSA, CI. J. Gutiérrez y Cia. S.A., and Mineros S.A.
(El Espectador 2017).

Since 2016, the National Tax and Customs Adminis-
tration had been warning the Attorney General’s office of
irregularities in the export records of various international
trading companies, including Gutiérrez, and despite that,
11,393 kg of gold exports were still registered in 2018.
Of that amount, 5,949.62 kg went to the ARGOR-HER-
AEUS S.A. refinery in Switzerland, a subsidiary of the
Heraeus Company, which is located in Germany.!”

“The Attorney General’s Office reported in a press
release dated 11 April 2019 the alleged illicit activities
of one of the oldest and most prestigious international
gold-trading companies, C.I.J. Gutiérrez. This was discov-
ered as part of an operation called “Legend of Eldorado,”
which uncovered irregularities that have characterised
this sector of the Colombian economy for decades. These
irregularities included the inexplicable growth of exports
from one year to the next, gold registered with the identi-
ties of deceased persons, etc. and in the past ten years they
have discovered various fictitious operations that compro-
mise assets worth close to 2.4 billion pesos, (US$800
million at today’s prices)” (Pardo 2019b: 1).

Mineral extraction can be found in eight municipal-
ities in the department of Antioquia. These municipali-
ties present high rates of human rights violations, as well
as the highest levels of poverty and unsatisfied basic
needs among their inhabitants. Gold production and
human development express opposing tendencies. The
Bajo Cauca subregion (El Bagre, Caucasia, Zaragoza,
Carcéres, Taraza, Nechi) has one of the highest levels of
multidimensional poverty in Antioquia, with 78.87% of
the population suffering deficiencies in different dimen-
sions of human development such as health, education
and standard of living, all of which, taken together,
constitute the most critical situation in the department

17  Source: Banco de Datos de Comercio Exterior / BACEX / Ministerio de
Comercio, Industria y Turismo

of Antioquia (FAO and Office of the Governor of Antio-
quia, 2016: 29) (FAO and MANA 2016).

Figure 4: Share of municipalities in the gold production
of Antioquia
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Neither the negotiations with paramilitary groups
between the years 2003 and 2006, nor the peace
agreements signed between the Colombian state and
the FARC (former revolutionary armed forces) in
November 2016,18 have decelerated the high levels of
forced displacement in the territory. On the contrary,
they have actually intensified at some points. As we
will describe, the dispute over mining wealth by legal
and illegal companies is a focus of conflicts old and
new. Various studies have documented the relations
between mining and conflict in this department. In the

18 The agreement was signed in order to construct a stable and lasting
peace, which means putting an end to the historic cycles of violence. The
following points were agreed: Point 1 deals with “Integral Rural Reform”;
2. “Political Participation: Democratic openness for constructing peace”;
3 “Ceasefire and Bilateral and Definitive End of Hostilities and the Laying
Down of Arms”; 4. “Solution to the Problem of Illicit Drugs”; Point 5
contains the agreement “Victims,” indicating that reparation of the
victims should be at the center of any agreement, and creates the Integral
System of Truth, Justice, Reparation and Non-Repetition; Point 6 contains
the agreement “Mechanisms of Implementation and Verification” (Mesa
de Conversaciones 2017; Final Agreement for the End of the Conflict and
the Construction of a Stable and Lasting Peace).


https://www.elcolombiano.com/especiales/tras-el-oro-turbio/mineria-ilegal
https://www.elcolombiano.com/especiales/tras-el-oro-turbio/mineria-ilegal
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years 2015 and 2017, the Instituto Popular de Capac-
itacién (IPC) included in its annual Human Rights
Report three studies on the relations between mining
and conflict in this region (Betancur 2015, 2017).

Mining activity has caused serious environmental
damage while not having had any correlated effect in

improving the well-being of the inhabitants of these
territories. On the contrary, there has been systematic
and integral violation of human rights, death, displace-
ment and loss of territory and their right to the land.

The chart shows the intensity of the displacement
in six gold-producing municipalities.

Figure 5: Evolution of forced displacement in the 6 gold producing municipalities in the Lower Cauca Antioquia
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Paramilitary structures have established their
presence in these municipalities (Bloque Mineros and
Bloque Central Bolivar, before negotiations with the
paramilitaries), as have guerrillas of the FARC (before
the negotiations), the Road and Energy Mining Battalion
No. 5, dedicated to protecting the operation of Mineros
S.A. and the Road and Energy Mining Battalion No.
8 for protecting Gran Colombia Gold, both of which
are attached to the Colombian Army (Betancur, 2015:
229), and the Army of Colombia, which is the main
presence of the state within the territory.

Today, in addition to battalions and special opera-
tions of the Colombian Army, there are the Autode-
fensas Gitanitas and the Llamados Caparrapos,
(neo-paramilitary structures), plus structures of the
ELN guerrilla and some dissidents of the FARC. Since
the middle of 2019, the region of Bajo Cauca has been
declared to be in a state of humanitarian emergency.'

19 “Abandonment by the state in the six municipalities and lack of political
will to resolve the confrontation between armed actors are some of the
conclusions left by the humanitarian caravan that marched through this
region of Antioquia” (Gallego 2019).

Socio-environmental impacts

It is in this territory, structurally shaped by the Nechi
River, where the oldest and second most important
producer of gold in the country (Mineros S.A.)
extracts from the river and its wetlands 85% of the
resources that go mainly to large family conglomer-
ates. One of the major shareholders is the Pacheco
Family, which owns Banco Colpatria, where Skotia
Bank of Canada is also a partner. Sarmiento Angulo,
the richest man in Colombia, is another one of its
major investors and his stock is represented through
Corficolombiana (Betancur, 2015: 245). Together with
other partners they have been exploiting the river for
the last 45 years.The title to the site where 85% of the
gold the company exports is produced is classified as a
Recognition of Private Property (RPP). It completely
covers the river and its banks, extending over an area
of more than 36,000 hectares. In RPPs, the titleholders
are owners of both the soil and the subsoil. These titles
are in perpetuity and only require payment of 0.4% of
royalties, rather than the usual 4%. This represents a
historic debt, with economic recompense required from
companies to compensate for environmental damage
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and improve the living conditions of the population
settled in these municipalities. The researcher Alvaro
Pardo calculates that between the years 2005 and 2015
that lower tax rate on their royalties meant a loss of 85
billion pesos worth of resources for the population of
Bajo Cauca. There is also an environmental debt due
to the deterioration of soils, rivers and wetlands (IPC
2017).

Photo taken from Google Earth. With data and infor-
mation from the portal Tierra Minada, website https://
sites.google.com/site/tierraminada/  (Jaramillo 'y
Sierra,2017: 46): The red patch corresponds to the area
covered by the mining rights title of Mineros S.A., of
almost 37,000 hectares along the Nechi River and its
wetlands, which includes sectors of the municipalities
of Zaragoza, El Bagre, Caucasia and Nechi.

Image 2: Mining license of the company Mineros S.A. of case 37 thousand hectares on the river Nechi and its wet-
lands, covering the municipalities Zaragoza, El Bagre, Caucasia and Nechi

Image 3 Aerial foto of the environmental and social information with respect to mining activity and the illegal extrac-

tion of minerals in Colombia (May 2019)

Source: Google Earth and data from the plattform Tierra Minada.


https://sites.google.com/site/tierraminada/
https://sites.google.com/site/tierraminada/
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The previous image shows the impact on the
Nechi River basin of legal mining titles such as
that of Mineros S.A., as well as that of illegal and/
or untitled mining. The Mineros S.A. operation has
undertaken dredging of the river in a south to north
direction, from Zaragoza to Nechi, passing through El
Bagre and Caucasia. The wetlands have disappeared
in the process, and with them all of the biodiversity
they hosted. The study carried out by the National
University of Colombia in 2012 for the Unidad de
Planeacion Minero Energética (Mining and Energy
Planning Unit, UPME), attached to the Ministry
of Mines and Energy, states that, “due to such large
volumes of material that Mineros S.A. moves in the
29 RPP titles it holds (encompassed today in a title
of more than 36 thousand hectares) there are some
serious impacts and the generation of large amounts
of suspended solids.”20 The magnitude of the opera-
tion can be seen in the following table presented in the
study. The inhabitants of the area and the researchers
from the National University narrate the story of the
impact this has had on the ecosystem and “tell about
ancient wetlands that currently, due to the quantity of
sediment generated and suspended solids, have lost
much of the fauna that used to live in them... it was
observed that the fauna present in the wetlands where
the exploitation is carried out is minimal, and along
the whole riverbank only a few herons were seen.
The presence of fishermen is minimal ...”. (UPME,
Universidad Nacional, 2012: 117).

To date this impact has only deepened. In field
trips conducted by the Instituto Popular de Capac-
itacion (IPC) in the company of the riverside commu-
nities and organisations from the municipalities of El
Bagre and Nechi in 2017 and 2018 it was possible to
verify how the progress of the mining operations has
resulted in further deforestation and the drying up
of the wetlands, and continues to deplete the wider
habitat on which the communities depend (IPC 2018;
Jaramillo and Sierra 2017).

This scenario has left many local leaders indig-
nant. In a workshop held by the IPC team on the 26th
of February 2017 in the village of La Esperanza, in
the municipality of Nechi, the indignation caused by
the impacts described was clearly felt. “I don’t know

20 UPME, Universidad Nacional (2012). Page 115.

what’s happening with Mineros”, one fisherman said,
“but look, when I started fishing here, because I'm 40
years old, you could put the line in the water and a
fish would come out. Look how long it takes to fish
today, put the line in and see what you catch: nothing”
(Jaramillo and Sierra 2017: 52).

As we can see, the possibility of complying with
the Guiding Principles on Human Rights and Business
to protect, respect and repair seems remote. Nor do
we see process of due diligence or the implementation
of non-judicial mechanisms to establish compensation
for the damages caused (ibid.: 46). On the contrary, the
wealth obtained through mineral exploitation, with all
the grave socio-environmental impacts generated as a
result, have been a source of expansion of companies
like Mineros S.A., such that since 2013 it has under-
taken new projects in Latin America (Nicaragua,
Argentina and Chile), taking advantage of the signifi-
cant tax exemptions that the government of Colombia
offers in the name of investor confidence.

Even if there is no exact measurement that differ-
entiates the damage caused by companies that produce
and export gold, such as Mineros S.A., and informal
and illegal mining, it is clear that at least 45 years of
exploitation of the Nechi River and its wetlands by
Mineros S.A. has left a deep socio-environmental
footprint in the Bajo Cauca subregion of Antioquia.

4.2 Department of Choco, the second
major producer of gold in Colombia:
The ohjectives of sustainahle develop-
ment have not reached Chocé

Abandonment by the state, poverty, conflict and
exclusion are characteristics of the country’s second
major gold-producing department.

Death due to malnutrition (read: hunger), high
rates of homicide and poverty, low levels of education
and high rates of unemployment are the social map of
the department that is the second major producer of
gold and the top producer of platinum in Colombia,
contributing 95.48% of national production. It has a
79% rate of unsatisfied basic needs, compared to the
national average of 27.78%, according to statistics
presented by the DANE for 2017. The mortality rate
due to malnutrition is 44.25 per 100,000 inhabitants,
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Figure 6: Evolution of forced displacements in Choc6 (1985-2018)
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5 times more than the national rate (8.24 per 100,000
inhabitants) (Correa 2019). The case of the death
of children under one year of age is the worst. The
municipalities that show the highest infant mortality
rates are the following: Bagad6 with 64, Lloro with 57
and Alto Baudé with 56 for every thousand live births
(DANE 2016).

The decrease in displacement towards 2018 would
seem to be an encouraging development, but in
reviewing the figures of the UARIV, what one finds is
that this decrease is due to the fact that the communi-
ties are confined as a result of fighting between armed
actors and of the territorial control they exercise; the
number of confinements is 7,648.

4.2.1 Gold production, conflict and the right
to the territory

Choc6, the second major producer of gold after
Antioquia, progressed from an average production of
1,350 kilograms (kg) in the 1991-2000 period to 8,800
kg between 2001 and 2013. A total production of 9,315
kg was registered for 2017.*' Based on this average
production indicator, it can be inferred that the policy
of promoting mining as the locomotive of growth, and
the 2001 code of mines (Law 685 of 2001), multiplied
by seven times the dependence of the economy on this
activity. There are 165 current titles registered, in an

21 Tt is interesting to see that Chocd’s production level in 2011 was
27,915 kg, which made it the top producer that yearhttps://www.dane.
gov.co/files/icer/2014/ICER _Choco2014.pdf (Dane 2015: 70).


https://www.dane.gov.co/files/icer/2014/ICER_Choco2014.pdf
https://www.dane.gov.co/files/icer/2014/ICER_Choco2014.pdf
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area of 310,881 hectares. AngloGold Ashanti controls
one third of the titled area with 41 titles that have been
conceded to it by the state. Many of these titles overlap
with collective territories or indigenous reservations.
Among the municipalities that are the main producers
of precious metals are Istmina, Quibd6é and Condoto.
These contributed close to 50% of the internal produc-
tion of Chocé (Dane 2015).

However, for the people of the department with
the highest rates of poverty and unemployment in the
country, the gold that comes out of its rivers, has not
brought wellbeing (UPME 2018). On the contrary, the
dispute over its natural resources has worsened their
living conditions, devastated their habitat and exacer-
bated the armed conflict. As if that’s not enough, its
small-scale producers have borne the full cost of the
criminalisation that the mining policy has deployed
against the ancestral miners, eliminating the most im-
portant source of work and income for the inhabitants
of the region.

The testimony of Luz Mercedes Martinez of the
municipality of Condoto, given to Colombia 2020 by
the newspaper El Espectador in February 2019, des-
cribes very well the way the department’s small-scale
producers are trapped by the current mining policy:

“We used to leave the children with sugarcane
water, because there was nothing else, and go out
to the field. One or two hours looking for metal
to sell later. Artisanal mining provides the liveli-
hood of many women and families.”

The arrival of multinationals and illegal groups
that have vied for the extraction of minerals since
the 1990s, and the lack of control and regulation,
wound up causing serious impacts for the civilian
population. And that’s not counting the cases of de-
struction of fauna and flora, of irregular appropri-
ation of land, and even of forced disappearances.

“The story that industrial mining offers us work
is not true. They take advantage of older wom-
en, violate their daughters, and they recruit their
sons. What it has brought us is social decompo-
sition; they use us. The fish have tumors and the
jobs grow scarcer.” (Vargas 2019)

The census conducted by the MME in 2011 showed
that almost 100% of the mining production units
(MPUs) in the department of Chocd lacked titles to mi-
ning rights. This did not serve to organise that reality in
favour of the population or to support barequeros and
small-scale producers. On the contrary, mining rights
were handed over to multinationals like Anglogold As-
hanti in indigenous territories and black communities.

On the indigenous reservation of Alto Anddgueda,
located in the municipality of Bagadé in the depart-
ment of Chocd, the Emberd-Katios community lives
in the midst of a war over control of the gold mines.
“In 2012 the National Mining Agency awarded con-
cession of the rights to 13,000 out of the 50,000 hec-
tares of their reservation to five mining companies,
and studied the possibility of granting them a conces-
sion of another 27,000 hectares. That same year, the
Army bombarded the area, causing the displacement
of 2,000 indigenous inhabitants, who recently began to
be overwhelmed by the wave of illegal miners who ex-
tract the precious metal with 15 backhoe excavators.”
These mining concessions were granted without com-
plying with the constitutional precept of consulting the
reservation in question. That same year, this municipa-
lity ranked 4th in the number of displaced persons —
4.406 en el 2012 — according to the UARIV.

In the year 2014, the first decision regarding resti-
tution of ethnic lands returned 50,000 hectares to the
Emberd-Katios community. With respect to mining
rights, the decision stated: “The overlapping area —
bringing together titles granted and current applica-
tions— equals 62% or 31,000 hectares out of the total
area of the reservation.” When the court of first instan-
ce handed down its decision, Continental Gold Limited
Sucursal Colombia, Exploraciones Chocé Colombia
S.A.S., and Sociedad AngloGold Ashanti opposed it.
But paradoxically the Colombian state, represented by
the National Mining Agency and the Public Prosecu-
tor’s Office, also appear as opponents of the judgment.

AngloGold Ashanti says that there is an “undue
utilisation of the proceedings of restitution of territo-
rial rights for obtaining titles to mining rights.”* The

22 Tribunal Superior del Distrito Judicial de Antioquia, sala civil
especializada en restitucion de Tierras. Magistrado Ponente Vicente
Landinez Lara. Sentencia 007, Restitucién de Derechos territoriales.
September 23, 2014.


https://colombia2020.elespectador.com/pais/nos-van-matar-todos-por-defender-el-rio-atrato-lider-social-del-choco
https://colombia2020.elespectador.com/pais/nos-van-matar-todos-por-defender-el-rio-atrato-lider-social-del-choco
https://colombia2020.elespectador.com/pais/nos-van-matar-todos-por-defender-el-rio-atrato-lider-social-del-choco
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Figure 7: Evolution of Forced displacements in Bagado (1985-2018)
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relationship between human rights and business thus
acquires a scope that society, the international com-
munity and the Colombian state can hardly ignore.”

4.2.2 The trap closes on local producers

While the institution of the state as represented in
the Ministry of Mines and Energy grants titles to in-
digenous territories and opposes judicial decisions in
favour of land restitution to right the inherent wrong
of state decisions, the miners who depend on this ac-
tivity for their livelihood suffer the consequences of
criminalisation.

A story posted by the online journal Verdad Abierta
in February of 2018 shows the paradoxes in the fight
against criminal and illegal mining driven by the go-
vernment and the large companies. The article narra-
tes a community’s efforts to obtain its livelihood from
mining activity despite their abandonment by the state.
Their machinery and source of employment was des-
troyed in a law enforcement operation; the operation
left them completely excluded: “Just because we try
to survive, the government attacks us like this,” says
Jorge. “The State brings nothing! It gives us nothing.
What is it trying to do? Not let us work, in order to
bring in the multinationals. If we fail in any way, it’s
OK for them to tell us how to work, but not to destroy
what we have built up with so much effort and then

23 In this respect, see Betancur (2015)
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leave 80 families with nothing to eat” (Jonkman 2018).
4.2.3 The barequeros

In Istmina, a municipality of Chocd located in the
mid basin of the San Juan River, produces 30% of all
the gold produced in Chocé. It also has the largest
number of the country’s barequeros: 11,189 subsisten-
ce miners who experience the complexities of mining
formalisation and the vulnerability to which they are
subjected. The barequeros feel trapped between the
state with its requirements for formalisation, and tho-
se who take advantage of the difficulties these miners
have in fulfilling the requirements imposed to launder
money or to legalise the resources they appropriate
with criminal methods.

Pedro Manufﬁug%%fiﬁgp ﬁPee%%ngta‘%gl)lgf Govern-
ment of Istimina, in conversation with the newspaper El
Tiempo in April 2019, describes the situation this way.
According to Asprilla, the problem is that the barequeros
do not have access to any kind of network which would
allow them to meet the government’s demands,24 and
which is aggravated by the lack of institutionality that
accompanies the process. The conditions of exclusion
and poverty of these mining producers are exploited by

24 According to Resolution 40013 of 2017, each month, subsistence
miners are only allowed to produce 35 grams of precious metals (gold,
silver, platinum), 10 grams of emeralds and 200 grams of other types
of precious stones. Control of said volumes is monitored through the
RUCOM.
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“mafias of intermediaries.” Instead of contributing to
formalisation, this increases the presence of criminal
actors. Artisanal miners are trapped between the ineffi-
ciency of the state and the criminals, since “they have to
look for outsiders who do have all their papers in order
and who charge them large amounts of money in order
to sell their gold in City Hall.” Likewise, Istmina City
Hall condemns the fact that the Government offers no
alternatives to the barequeros who, due to different cir-
cumstances, have not been able to become legal. “For
many of us it is hard to become legal because we don’t
have the time or the money to obtain all the papers the
Government requires” (Vivas 2019).

Image 4: Impact of the illegal mine in Mojana, sucre
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The Ombudsman’s Office, in its 2016 report “Mi-
nerfa sin control” (Mining without Control), described
the social impacts of mining activity and the territorial
control generated by armed structures and by the policy
of allowing the territory to be auctioned off by the state:

Although mining activity in the department of
Choc6 has been developed historically and has
been a source of employment for the communi-
ties that live there, the conditions under which the
activities involved in the mining of metals like
gold and platinum are currently being carried out,
as well as the socio-environmental conflicts that
come together around mining, are violating the ri-

4.24 Gold production and environmental
deterioration

Deforestation advances in Choc6 as a result of
mining expansion. The 2001 mining code once again
marks the turning point. “In Colombia, more than
2,000 hectares of forests and vegetation disappear
each month due to open pit mining for gold, and 46
percent of that deforestation occurs in Chocé. From
302 hectares affected in 2001, said department was to
have a total of 36,185 hectares of forest destroyed in
2014 by backhoe excavators, dredgers and rafts that
have devastated the land and the rivers” (El Tiempo
2016).

ghts of Afro-descendant ethnic communities, due
to the pressure placed on their environmental he-
ritage, the fragmentation of the social fabric of the
ethnic communities, the departmental agencies’
incapacity for action, the armed conflict that is pre-
sent in many areas of Chocd, as well as the dispute
among different actors for control of the territory
and control over its environmental assets. (Defen-
soria del Pueblo 2015: 62 -63)

With the mining locomotive as it is envisioned,
where the state seeks to surrender the territory and its
resources to multinationals and to expel the ancestral
miners without dismantling the armed structures that

Adobe Stock
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dispute the resource, does not contribute to creating a
path to achieving the Sustainable Development Goals
in Chocé. Here it is necessary that the principles of
Protect, Respect and Repair be binding on the state
and companies, since neither legal obligations, nor
much less voluntary ones, will ever transform the rela-
tions between conflict, exclusion and mining in Chocé.

4.3 Department of Cauca:social leaders
are murdered for the land and the gold

Cauca occupied third place among the country’s
poorest departments in July of 2019, after Chocé and
La Guajira. A total of 50.5% of its population receives
less than 213,930 pesos —more or less €61 per month—
while the territory produces 6% of Colombia’s gold. In
the year 2017 it reported the production of 2,525.66 kg

of gold (Becerra E. 2019).

The dispute over mining wealth is led by actors that
are carrying out illegal exploitation. Sometimes this is
by illegal armed groups with heavy machinery which
impacts the rivers, other times by companies that have
titles to an area of approximately 353,188 hectares.
This is why the tendency toward greater exploitation of
the territory may explain the increasing number of hu-
man rights violations in the department. “According to
research done by the Intercultural Studies Center of the
Universidad Javeriana in Cali, of the 350,000 hectares
with legal titles to mining rights as of December 2012,
82,000 overlap with community councils and 7,000
with indigenous reservations,” (Verdad Abierta 2014a)
but the study notes that the encroachment of mining ri-
ghts into ethnic territories may be even greater.

Image 5: Applications and concessions of mining licenses in Cauca in 2014

In Cauca there are 353.188 hectares with
mining titles. In addition to the mining
areas, buffer zones of 5 km need to be
considered, as these areas are ecologically
affected by mining activities and as it
presents a common approach in line with
the mining norm. Thus, in total there

are 1.292.000 hectares designated to the
extraction of no- renewable resources.

Department within Colombia

Source: Verdad Abierta, 2014.
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4.3.1 The rights to the territory and to its an-
cestral economic practices are heing limited
in ethnic territories

The Afro-Colombian communities in the depart-
ment of Cauca in southwestern Colombia, have re-
ported on many occasions that at the same time that
mining rights were conceded to companies like Anglo-
Gold Ashanti and to some private parties, paramilitary
groups began to reappear, threatening leaders, murde-
ring young men and raping women. Events that occu-
rred in the year 2010 alerted the community to the cha-
llenge of strengthening their defence of the territory.
In March of that year, in the ancestral territories of the
Community Council of La Toma —located in the north
of the department of Cauca— 300 police officers tried
to evict the community from places where they prac-
tice artisanal mining and the Colombian state granted
a 99-hectare title that overlaps with their territory. Ei-
ght local miners were also massacred in the region in

April of that year. That is why they have carried out a
legal and organisational struggle in defence of these
Afro-Colombian territories over the last decade (Mar-
quez, and Salcedo 2012).

Human rights violations, displacements and death
have continued to be the common denominator in the
department of Cauca. A total of 111 social leaders and
26 former FARC combatants were murdered there be-
tween November of 2016 and May of 2019 (Cumbre
Agraria et al. 2018). The flow of persons being displa-
ced from their territories has not ceased since the year
2001, but there was a sharp increase in the year 2010,
as can be seen in the following chart. This coincides
time-wise with the complaints that have been made
since that time by the Afro-Colombian and indigenous
communities of the region, who are sure that there is
a relation between the escalation of violence and the
granting of mining rights.

Figure 8: Evolution of forced displacements in the department of Cauca 1985-2018
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Source: The Author’s own elaboration, based on UARIV.

Francia Marquez, an Afro-Colombian leader and
fierce defender of both the environment and the terri-
tory who has been victimized many times herself, has
also been a permanent spokeswoman in denouncing
serious violations of human rights and the right to the
territory in the department of Cauca. She is one of the

39.169

leaders who have survived both forced displacement
and assassination attempts. In an interview given to
Caracol Radio on July 16 of 2019, she said that the
leaders had been declared paramilitary targets because
they are supposedly opposed to development.
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In numerous interviews she has described how the
defence of the territory against legal and illegal actors
that vie for the mining wealth of the department is an
explicit cause of death, displacement and threats to so-
cial leaders. Francia Marquez explained it in the fo-
llowing way to Caracol Radio on July 16, 2019:

(...)In fact the situation is very complicated, the-
se constant threats. I think that it is a situation that
the national government has to assume with respon-
sibility, yes. Today the community of La Toma is
very worried about this situation. We leaders, wo-
men and men alike, have been threatened, and the
fact is that our companions have now been given
deadlines to leave the territory. I don’t think there is
any place for this. This has been happening since
2009 when multinational companies were granted
titles to mining rights in the context of the armed
conflict and violating our fundamental right to prior
consultation. Concerning what you have been sa-
ying about the military, yes, those of us who parti-
cipated in La Toma found private security contracts
from 2013 between AngloGold Ashanti, for exam-
ple, and the Third Division of the army, a situation
that has concerned us. Since 2009 we have been
receiving death threats from paramilitary groups
that have declared us to be a military target becau-
se they say we are opposed to development.

Francia Mdrquez leaves the question open, and the
state must respond.

On the other hand, when asked about the relations
between mining, conflict and territory in the depart-
ment of Cauca, Moritz Tenthoff, the local representati-
ve of Flemish aid agency Broederlijk Delen in Colom-
bia, identified the following impacts:

4.3.2 Impact on human rights violations

Among the main consequences for leaders who
have opposed mining activities, both legal and illegal,
are death threats, blacklisting and persecution in mu-
nicipalities such as Buenos Aires, Sudrez, Mercaderes,
Santander de Quilichao, La Vega and Santa Rosa. The
different communities have mainly identified the fo-
llowing impacts on human rights: individual threats,
collective threats, displacements, and problems on
freedom of movement throughout the territories.

4.3.3 Traditional artisanal mining, obstructed
by mining rights of multinationals and sub-
ject to pressure of armed groups that violate
human rights

The communities of the municipalities of Santander
de Quilichao, Sudrez, Buenos Aires, Guapi, Timbiqui
and Lopez de Micay, with a greater presence of ethnic
communities and of artisanal and barequero mining
traditions, have identified multinational companies’
claims to mining-rights titles and mining applications
as threats to their livelihood in their own territories.
Cases include that of the Community Council of La
Toma in the municipality of Sudrez in 2010, where
eviction attempts generated conflicts and tensions with
the community. The community councils of Buenos
Aires and Sudrez which have always tried to bring
together their mining activities in Mining Zones for
Black Communities, have been hindered by the state’s
granting of titles to multinational companies.

Finally, it is important to highlight events like the
collapse of the illegal mine of AguaLimpia, (Santan-
der de Quilichao) in 2014, where close to 30 people
disappeared in an area whose mining rights are held by
AngloGold Ashanti, which is responsible for the admi-
nistrative protection of the area.

As far as the presence and relationship between ar-
med illegal actors and mining, it can be said that in
municipalities like Mercaderes, the authorities have
established the relationship between groups such as the
ELN and the presence of heavy machinery in the Sam-
bingo River. On the other hand, communities of nor-
thern Cauca have identified the fact that in illegal mi-
ning areas there was a relationship between this same
group and illegal mining, based on the threats from
groups like Los Rastrojos (a neoparamilitarian group)
against ethnic and campesino social organisations and
their leaders who have opposed illegal mining. It is
good to note that the complaints of Afro-Colombian
communities, like those mentioned above, show how
the granting of mining rights to large companies arri-
ved together with the threats from paramilitary groups
or from other criminal groups (see Francia Mérquez
interview quoted above).
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4.3.4 Impact on the territory

Regarding the impact in the territory, the following
have been identified: contamination and changes in the
courses and dynamics of the rivers, drastic impacts on
aquatic fauna and flora, changes in landscapes, physi-
cal and chemical changes in soils and rivers (turbidi-
ty, suspended solids, presence of metalloids, soil ero-
sion), as well as rupture of organising processes and
family dynamics, and cultural impacts in the commu-
nity-river relationship. The indigenous communities
have thus undertaken acts of removal of machinery
that is extracting minerals and redirecting the course
of rivers. “We did an act of defense of the territory and
of Mother Nature. We are concerned about the degree
of environmental contamination this activity generates
and about the damage caused by diversion of the Palo
River” (El Tiempo 2014).
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Chapter 5. Non-mining territories
threatened by the expansion of

the titling process

5.1 Mobhilisation, popular consulta-
tions and municipal agreements are
the strategy for defending the water
and the territoryies

Between the years 2013 and 2018, nine public
consultations were held in Colombia to say no to lar-
ge-scale mining. That of the municipality of Piedras
(2013) and of Cajamarca (2017) —both located in the
department of Tolima— were decided at the ballot box
where voters said no to the AngloGold Ashanti (AGA)
project. This obliged the company to suspend explora-
tion work on the project considered one of the largest
gold mines in the world. But unfortunately for the so-
cial movement that has been opposing the implemen-
tation of mining projects in their territory for a decade
now, the Constitutional Court handed down a decision
that ruled against the consultation held in Cumaral
(department of Meta) to halt the development of a hy-
drocarbon project. The Court held that these decisions
must not be taken without the approval of the national
government since the subsoil is property of the state.
At least 135 pending consultations were suspended as
a result of this decision.?

While the community feels that their right to parti-
cipate in decision-making on the management of their
territory has been blocked, the Colombian Mining

25 In the past 5 years environmentalists have managed to slam the
brake on mining companies at the ballot box. With the Constitutional
Court’s recent decision in the Cumaral case, this mechanism will
lose its effects on the extractivist topic... According to the National
Mining Agency in Colombia there are 135 municipalities where
popular consultations have not yet been held (Semana sostenible
2018). Los 9 municipios que le dijeron No a la mineria usando la

consulta popular

Association, which represents the large mining com-
panies that control mining rights and mining projects
throughout the country, professes optimism regarding
the court ruling, “since it believes that this will permit
the completion of various mining and energy projects
that will enable the state to take advantage of these
resources” (Semana 2018). According to the associa-
tion, there have been 158 popular consultation initia-
tives and 135 municipal agreements that seek to stop
large-scale mining activity. Some these municipal
agreements were created at the initiative of the city
councils of municipalities located in the southwestern
part of the department of Antioquia. They sought to
adopt these agreements in 2012 when they found that
a proportion of their territory was requested to develop
mining projects. The population of the municipality of
Jeric, which is located in this subregion of Antioquia
has been mobilising against the AngloGold Ashanti
copper project, which is already developing its explo-
ration work there. The agenda in this subregion is to
defend the agricultural nature of the territory and the
right to the water.


https://sostenibilidad.semana.com/medio-ambiente/articulo/los-9-municipios-que-le-dijeron-no-a-la-mineria-usando-la-consulta-popular/41872
https://sostenibilidad.semana.com/medio-ambiente/articulo/los-9-municipios-que-le-dijeron-no-a-la-mineria-usando-la-consulta-popular/41872
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Chapter 6. Conclusions

In Colombia, minerals are produced in con-
flict zones

Gold is produced in the following six departments in
Colombia: Antioquia (47%), Choc6 (21%), Bolivar
(10%), and Narifio, Cauca and Caldas (at 6% each). At
the local scale, five municipalities in the department of
Antioquia are ranked as the largest producers. There
is clear evidence in these territories of the close rela-
tionship between gold production, armed conflict, and
socio-environmental conflicts. Forced displacement,
assassinated leaders, stigmatisation of local producers,

Figure 9: Historical evolution of vicitims in Colombia.
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destruction of the environment and serious human ri-
ghts violations are the consequences of this situation.

Consequences of mining policy in the gold-pro-
ducing territories and their communities

The years 2001 and 2002 (see graph 9) saw the highest
number of victims. This coincides with the launching
of the mining code —Law 685 of 2001- which current-
ly regulates the production of minerals in the country
and the provision of titles to mining companies espe-
cially in these territories. %

875.108

756.552

Source: The Author’s own elaboration, based on data from Unidad Vicitimas (2017)

26 According to UARIV, 1,631,660 people out of 9,268,069 victims
of the armed conflict (registered between 1985 and 2019), were
registered in 2001 and 2002, the vast majority due to forced
displacements. For more information, consult the statistics of the
victims register available at: https://www.unidadvictimas.gov.co/es/
registro-unico-de-victimas-ruv/37394



The territories where high quantities of gold are
produced have been the epicenter of these serious
violations of human rights. For example, between the
years 2016 and 2019, the greatest number of murders
of social leaders, environmentalists and human rights
advocates were recorded in the departments of An-
tioquia and Cauca, Colombia’s first and fourth largest
producers of gold.

Legislation favoured the entry of multinational
mining companies, which have managed to obtain in-
vestment contracts with the state thanks to free trade
agreements. In the case of Colombia, International In-
vestment Agreements (IIAs) seek to maintain favoura-
ble conditions for foreign investors and include agree-
ments for the promotion and reciprocal protection
of investments. This has given them so much power
that they have managed to have their interests take
precedence over the protection of human rights. The
Constitutional Court in Colombia has favoured the
communities and their rights. However, this has led
to lawsuits against the state in international tribunals,
arguing the primacy of investor rights.

In the framework of this state-multinational allian-
ce, security strategies have been created in Colombia
to protect the the companies’ operations. These inclu-
de 21 “Mining and Energy Battalions” consisting of
68,000 people assigned to protect the mining and ener-
gy sector and its infrastructure and roads. Moreover,
there are 1,229 agreements between companies and
the police force, of which 24% correspond to mining

companies. Battalions No. 5 and No. 8 are stationed
within the installations of Mineros S.A. and Gran Co-
lombia Gold respectively (Cepeda C. 2015).

The miners who have historically inhabited the te-
rritories are not recognised politically. On the contrary,
they are being treated as illegal and/or criminal produ-
cers. This stigmatising discourse has justified treating
them with strategies of warfare. For that reason, af-
ter these battalions were installed, police and military
structures were created to attack this so-called crimi-
nal mining activity. UNIMIN, the special unit of the
National Police to combat illegal mining was created
in 2012; BRCIMI, the Army Brigade to combat illegal
mining was created in 2015. In 2019 President Ivan
Duque promised the big mining companies, grouped
in the Colombian Mining Association, the creation of
a special unit to combat the illegal extraction of mine-
rals, headed by neo-paramilitary groups, as well as a
bill to strengthen the sanctions for those who engage in
such practices. The voices of many communities and
miners’ associations say that, instead of dismantling
paramilitary successor structures, these measures are
erasing small-scale and ancestral miners, not only in
terms of the legislation, but fromtheir territory as well.

Neo-paramilitary groups (Autodefensas Gaitanis-
tas, Caparrapos, Clan del Golfo), the ELN and dissi-
dents from the former FARC have occupied the terri-
tories where the FARC had operated in the past. The
state has not worked effectively to protect the territo-
ries and to dismantle paramilitary groups. In exactly
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the opposite direction of state protection, the promo-
tion of mining as the ‘locomotive’ of development, in
addition to the high prices of gold on the international
market, has incentivised armed groups to see the gold
economy as a way to feed their finances, and in the
process the war as well. In most cases they do not ob-
tain this income as direct producers, but rather by ex-
torting small-scale producers, or controlling the mar-
ket of inputs (explosives, mercury, etc.) and the gold
market itself. For that reason, the direct producers are
not the criminals. Rather, the criminality lies in the
armed structures that profit from different activities in
the production chain, or with the international traders
that export the minerals without implementing due di-
ligence strategies, while actively engaging, in cases
that are being investigated, in asset laundering.

The current treatment of artisanal and small-scale
miners stigmatises and criminalises them, disregards
their social status as citizens and repudiates their his-
toric presence in the territory. It increases the histori-
cal tendency of the value generated in the gold-pro-
duction chain to be appropriated at the international
level by large mining companies, international traders
and foreign refineries. Such companies capture the in-
come and value generated in global economic circuits
all along the gold-production chain, without regard
for the origin of the metal or the consequences in ter-
ms of human rights violations in the territories where
it is produced.

European regulation on the supply chain of mine-
rals coming from conflict zones could actually worsen
this situation of marginalisation if it focuses only on
some aspects and fails to consider the overall impacts
on human rights and the right to territory. Hence the
importance of regulatory initiatives that go beyond the
risks covered by the EU’s Conflict Minerals Regula-
tion in order to include aspects such as the financing
of armed groups and the worst forms of child labour
and forced labour. There is a need for binding due dili-
gence initiatives that incorporate all human rights and
environmental standards. In this way, these initiatives
can contribute to radically reducing the serious human
rights violations and destruction of the environment in
the territories where minerals like gold are obtained.
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Chapter 7. Recommendations

and challenges

7.1 Human Rights and Business:
Towards regulations that oblige com-
panies to respect human rights and
protect the environment?

General recommendations

* Given the analysis that current frameworks are not
enough to protect human rights and the environ-
ment and the observation that binding supply chain
approaches like the EU Regulation on Responsible
Sourcing (also the EU Conflict Minerals Regulation)
do not address most of the human rights violations
committed by large scale-mining companies, there
is a need for more comprehensive due diligence
legislation. The concept of due diligence, based on
the Guiding Principles of the United Nations, has
to be implemented sincerely in binding regulations
in mineral-importing countries. The EU and its
member states must therefore develop and imple-
ment general and binding due diligence legislation.

* As this paper shows, these laws must include
environmental standards to prevent the continued
destruction of the environment, which also impacts
the basis of life and human rights.

» Transparency or public relations initiatives by
companies cannot replace the challenges and
commitments of due diligence or the strategy of
comprehensive restitution for affected communi-
ties in Colombia.

Given the observation that the interests of corpora-
tions are prioritised over the protection of human
rights as a result of to international trade agree-
ments, within the framework of the Trade Agree-
ment between the EU and Colombia, Ecuador and

Peru, proper follow-up must be provided to Chapter
IX on Trade and Sustainable Development through
the Domestic Advisory Group (DAG), paying
special attention to the social and environmental
conditions of mining production and implementing
sanctions in the case of non-compliance.

e Furthermore, states should contribute construc-
tively to the process of elaborating a Binding
Treaty on Business and Human Rights at the level
of the United Nations, based on the draft discussed
the 5th session (October 2019).

Recommendations regarding the implemen-
tation of the EU Regulation on Responsible
Sourcing:

For the European Regulation on Responsible
Sourcing” to advance in the right direction, it is
necessary that the accompanying measures take into
account those aspects that are indispensable for the
promotion of human rights, such as preventing further
marginalisation of artisanal producers in zones where
the minerals originate. Thus, it is important that
civil society organisations of the mineral-producing
countries involved in defending the rights of these
producers are involved in the design of the accompa-
nying measures. The following points also need to be
taken into account:

* Based on this analysis and the anticipated goal of
the European Union’s accompanying measures
to support small-scale miners, work should be

27 Regulation (EU) 2017/821 of the European Parliament and of the
Council of 17 May 2017 laying down supply chain due diligence
obligations for Union importers of tin, tantalum and tungsten,
their ores, and gold originating from conflict-affected and high-
risk areas (see https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=0J:L:2017:130:TOC)



58

Mining Production, Territory and Conflict in Colombia

done on the process of formalising the small-scale
producers in order to give them the possibility of
selling their products on the formalised and legal
market.

Programmes should be established in collaboration
with the importing companies, focused on how to
import raw materials from traditional and local
producers, and strengthen them so that they can
become formalised.

A system should be established to ensure that the
cost of certifications is distributed among all the
actors in the supply chain, and not assumed only
by the artisanal miners as it the case at the moment.

It is necessary to assign resources for the devel-
opment of pilot projects to implement the Due
Diligence regulation, including environmental,
health and human rights aspects. The results of
these pilot projects must be taken into account in
the revision of European Union regulations in the
future.

Monitoring:

* The EU should establish an evaluation system

that makes it possible to measure, in the producer
countries, the advances achieved regarding imple-
mentation of instruments to support the due
diligence of the OECD/EU.

As part of the accompanying measures the EU
should assign resources to an independent report
from the viewpoint of civil society on facilita-
tion of implementation of the OECD Guidance
on Due Diligence for responsible management of
supply chains of minerals coming from conflict-af-
fected and high-risk areas. This report should be
presented at the OECD Forum.

The monitoring policy of any regulation should
include a requirement for an analysis of partic-
ipatory context, on aspects of mining, conflict,
territories and protection of the environment in
the auditing procedures established in the Due
Diligence process.

Transparency:

¢ In the application of European regulation, reports

of the individual companies on the implementation
of due diligence have to be published, including
supporting evidence. In these reports it is necessary
to specify the steps taken and the risks encountered
and mitigated. These reports must be published on
the website of the competent authority to enable
civil society in producing countries to approach the
companies and competent authorities when they
discover irregularities at a mining site.

In political dialogue with the government
of Colombhia, the EU and its member states
should:

* Demand that the government of Colombia proceed

in compliance with the agenda established in the
Agreement for a Stable and Lasting Peace as the
minimum condition to ensure that the minerals
exported do not come from conflict zones.

Demand that the Colombian government urgently
increase its efforts to protect human rights and
environmental defenders, as well as former FARC
combatants, and that it implements the Regional
Accord on Access to Information, Public Political
Participation and Access to Justice on Environ-
mental Affairs in Latin America and the Caribbean
(The Escazti Convention).28

Remind the Colombian state of its responsibilities
within the framework of international human rights
treaties, of the Guiding Principles and the National
Action Plan on Business and Human Rights and
its obligation to protect communities from human
rights violations by companies.

At the national level

Small-scale and artisanal miners have been

expelled from their role as key actors in the produc-

28 The Escazui Convention establishes the right to Access to Information,

Public Participation and Justice in Environmental Matters, as well
as the need to protect environmental defenders. Unfortunately, the
Colombian government decided not to sign it because national and
international instruments already exist that make it possible to
achieve this objective (Semana Sostenible 2019).



59

Mining Production, Territory and Conflict in Colombia

tion chain, so it is up to the state to assist them in the
process of recognition and inclusion into the formal
supply chain so that they can deepen their knowledge
of mining practices that respect the environment and
demonstrate social responsibility, strategies they say
they are willing to develop.

e The truth about the responsibility and conse-
quences of the conflict in mining territories should
be a priority case for the Commission for Clarifica-
tion of the Truth.

» Support the documentation of concrete cases of
human rights violations by companies in specific
mining territories.

Present cases to the Commission for Clarifica-
tion of the Truth about what has been happening
in mining territories over the past 50 years.

P

X

P

X

the following questions should be clarified: Has
the state protected social organisations and their
leaders? What degree of direct and indirect
responsibility do the alliances of companies
with the state have in relation to serious human
rights violations? What should the reparation
strategy be for the state and companies towards
communities and territories whose human rights
have been violated as a result of mining policy?

* The defence of the environment must be the
foundation upon which to construct new mining
policy and it must be accompanied by a strategy of
inclusion and productive reconversion in territories
of long-standing mining tradition while blocking
the entry of mining projects into agricultural terri-
tories where ecosystems are put at risk.

* A new mining policy has to be constructed. The
process of construction of this new mining policy
has to be democratic, and has to focus on non-repe-
tition of the tragedy caused by the conflict, territo-
rial autonomy and the inclusion of local producers
into the legal supply chain. That also includes
the right to construct other models of life that go
beyond extractivism. This requires the recog-
nition of the value created by medium-scale and
small-scale miners, as well as barequeros, just as

it commits them to and educates them about their
social and environmental responsibilities.

* The defence of territories that are environmentally

of fundamental importance has to be promoted
and supported which in some cases means that the
territory should not be exploited.
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A dix 1

2010-2011 Census of Productive Mining Units with titles and without titles

A

o
Sin Titulo UPM Con Titu |\
({1} 3 ¥

—

Con Sin
Departamento | titulo | titulo | Total o
minero | minero

1601 2025 14.09%
26 45 0.31%
237 266 1.85%

1347 1433 997%
545 2649 18.44%
148 203 1.41%
12 219 1.52%
23 105 0.73%
476 544 3.79%
14 135 0.94%
523 527 3.67%
289 303 2.11%
696 1392 9.69%
110 418 291%
mn 282 1.96%
559 564 3.93%

45 109 0.76%
M. de Santander 404 394 858 5.9T%
Putumayo 179 332 511 3.56%
Risaralda 28 133 161 1.12%
Santander 477 578 1055 7.34%
Tolima 129 187 316 2.20%

Valle del Cauca 5 1.73%

0 199 249

[ |#] % | # | % |
Gold 4134 88.79% 550 70.51% 3584 92.44%
Silver 34 6.53% 156 20.00% 149 3.B4%
Platin 12 241% 5 0.64% 107 2.76%
Copper
concentrate 142% 33 423% 33 0.85%
Iron 35 075% 33 423% 2 0.05%
Lead 4 00% 2 026% 2 0.05%
Nicle 1 002% 1 0.43%
4656 | 100% 100% |3877] 100% |
@ Productive mining units without
mining titles
Productive mining units with
mining titles

Source: Made by IPC.
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Barequeros in municipalities of the departments of Bolivar, Antioquia, Chocd, Cauca and Narifio 2018
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12 El Bagre
13 Zamyora
14 Segovia
15 Amalfi
16 Remedios
17 Vegachi
18 Wali
19 Yolombé:
21 San Rogue
22 Santo Domigo
23 Puerio Pemio
24 Carcali
25 San Carles
26 Puerio nare
27 San Luis
28 San Francisca
20 luangn
30 Vikdivia

7K Fatia

70 Bolivar

50 Gl

#1 Sania Birbara (bcuandé)
42 El Charco

#3 Magli (Payin)

1139

51 Carmen del Darién (Curbarado)
52 Medio Atrato (Betd)

53 Oulbde

54 Laord

55 Atrato {Yuto)

56 Rio Quito (Pamaidd)

57 Bagade

58 Cértegul

59 Unlén Panamericana [Animas)

B4 Cuibitara

85 Samia Cru (Guachavis)
86 Barhacoas

87 Tumnco

88 Robero Payin { $an Jost)
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Appendix 2

Large companies, human rights and
the right to the environment

Three companies exported 46% of the 56.96 tons of
gold that left Colombia for other countries in 2017. All
three have their headquarters in the city of Medellin
in the department of Antioquia. Mineros S.A. carries
out its production in the Bajo Cauca subregion of An-
tioquia, in the municipalities of El Bagre, Zaragoza,
Caucasia and Nechi. Gran Colombia Gold produces

Gold production and export of large companies in Antioquia

COMPANY
C.L J. Gutiérrez y CIA S.A. 11,191.26
GRAN COLOMBIA GOLD and
affiliate ZANDOR CAPITAL S A 8,617.01
Mineros S.A. 4,090.91

PRODUCTION IN KG IN 2017

most of its gold in the municipalities of Remedios and
Segovia in northwestern Antioquia, and a lesser por-
tion in the municipality of Marmato in the department
of Caldas. The C.I.Gutierrez Company, which buys
most of its gold from barequeros and sells it abroad, is
currently being investigated for asset laundering.

But do these companies fulfill the due diligence re-
quirement in terms of human rights and respect for the
environment? Let’s look at the three cases.

EXPORTS IN KG IN 2017

5,406.6

3,308.6

Source: Source: ANM, 2018 and Legiscomex.

1. Mineros S.A.

This company’s mineral exploitation project is
located in the Bajo Cauca subregion of the depart-
ment of Antioquia. A total of 85% of its production
in Colombia comes from its alluvial mining project
that operates in the Nechi river basin29 and its wet-
lands, over an area of approximately 37,000 hectares.
It is the largest alluvial mining operation in the entire
country. Different studies about the impacts of mining
on ecosystems have concluded that the exploitation
of alluvial gold and underground veins of gold have
the greatest impact compared to other extractive ac-

29 This is the main tributary of the Cauca River and it is now
recognised as a subject of rights. The environmental impacts of this
mining operation extend throughout the ecosystems of the Nechi
River and its wetlands, as well as the Cauca River, and even affect
the region known as La Mojana in northern Colombia where the
country’s largest complex of wetlands is located.

tivities.30 Gold mining causes chemical contamina-
tion with mercury and an additional problem of
suspended solids that results from the dredging of
riverbeds. The wealth produced by this company has
not meant quality of life for the inhabitants of the area,
and the social indicators show that it is the subregion
with the highest levels of poverty and the lowest qua-
lity of life in Antioquia. The armed conflict deepens as
the company uses the wealth obtained in the territory
to expand to other regions of Latin America.

1. Environmental dimension: Mercury conta-
mination: After having used mercury in its opera-
tions for 40 years, it was only in 2013 that the com-

30 Mosquera, A. et al. (2019). Identificacién y analisis de impacto
de la actividad minera y la explotacion ilicita en los ecosistemas
del territorio nacional. Available at: http://www.humboldt.org.co/
images/documentos/3-identificacin-de-impactos-expertos.pdf (last
accessed 04.02.2020)


http://www.humboldt.org.co/images/documentos/3-identificacin-de-impactos-expertos.pdf
http://www.humboldt.org.co/images/documentos/3-identificacin-de-impactos-expertos.pdf
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pany announced the “implementation of the project to
eliminate the use of mercury in the system for reco-
vering gold in two of the company’s five dredgers.”'
This indicates that despite the fact informal mining is
always blamed for mercury contamination, it was not
until 2013 that the country’s second largest gold-pro-
ducer initiated a process to eliminate the use of this
material that severely contaminates the waters, is har-
mful to human health and thus has serious impacts on
the activities of the fishing community. The contami-
nated waters not only affect the municipalities directly,
but also an entire ecosystem whoseconservation and
ecological connectivity is of strategic importance to
an area that extends as far as the zone of influence of
Gran Mojana.*

2. Disappearance of wetlands, destruction of flo-
ra and fauna: On field trips organised by the Insti-
tuto Popular de Capacitacion (IPC) in the company
of riverside communities and organisations from the
municipalities of El Bagre and Nechi in 2017 and 2018
it was possible to verify how the progress of the mi-
ning operations has resulted in further deforestation
and the drying up of the wetlands, and continues to
deplete the wider habitat on which the communities
depend. According to these communities, at least 80%
of the wetlands has disappeared. The following pho-
tos taken during the field trips show the socio-envi-
ronmental impact this has had on the Nechi River, its
ecosystems and its communities.* This suggests that
due to the load of contaminants —the amount of se-
diment and suspended solids generated— much of the
fauna that thrived in the old wetlands of the region had
disappeared.

3. Impacts on the right to land and the right
to work: The riverside communities that have lived
around the wetlands of the river for more than six

31 See: Relevant historical facts of the year 2013. Available at: http://
www.mineros.com.co/es/institucional/hechos-historicos-relevantes
(last accessed on 10.10.2019)

32 The region of La Mojana is located on the Caribbean coast of
Colombia and it includes 11 municipalities in the departments of
Sucre, Bolivar, Cérdoba and Antioquia. La Mojana is one of the
most complex river deltas in the world, with great ecological wealth,
since it receives the waters of the three main rivers of the Andean
zone (the Magdalena, the Cauca and the San Jorge rivers) and is
composed of many swamplands, canals, meanders, and floodplain
forests. Close to 405,625 people inhabit the region.

33 For further information regarding the reports and analyses of the
process undertaken thus far, see: Jaramillo and Sierra (2017)

decades were displaced as the company’s operation
reached their territory. Due to the contaminated water
resulting from the activities of the Mineros S.A. Com-
pany and from informal miners in the region, “when
the fish aren’t dead, they’re contaminated with mer-
cury,” said a member of the Fishermen’s Association
of the village of La Esperanza in the municipality of
Nechi.”3

As the company increases its profits and receives
new mining concessions from the government, the
number of forced displacements and other serious hu-
man rights violations continues to increase in the te-
rritory. Today, the entire subregion has been declared
to be in a humanitarian emergency. In 2018, 62% of
forced displacement in the department of Antioquia,
which has 125 municipalities, comes from just six
municipalities in the Bajo Cauca subregion where the
company of operates. In 2018 the company constituted
itself as a multinational business with affiliates in Gua-
temala, Chile and Argentina.

Evolution of the licensed mining area of Mineros S.A.

25.000

20.000 19373,39

1675,03
15681,84

15.000

10961,55
10.000 9098,53
6877,85

4827,35 5105,08

5.000

1534,08
706,09 651,36
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34  Pescadores denuncian que mineria perjudicé su actividad en el
Bajo Cauca (October 2016). Available at: http:/miregion360.com/
pescadores-denuncian-que-mineria-perjudico-su-actividad-en-el-
bajo-cauca/


http://www.mineros.com.co/es/institucional/hechos-historicos-relevantes
http://www.mineros.com.co/es/institucional/hechos-historicos-relevantes
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Evolution of forced displacements in Bajo Cauca
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Source: The Author’s own elaboration, based on data from the Ministry of Mines and Ener-
gy and the Unit for Comprehensive Care and Compensation of Victims (UARIV).

2.Gran Colombia Gold:

This is currently the country’s second major expor-
ter of gold after Comercializadora Internacional Gutié-
rrez. Founded in 2010, in the same year the company
bought, in an irregular way as described by different
studies, the Frontino Gold Mine. When it arrived in
Segovia in 2010, it encountered 5,000 miners and pro-
posed partnership contracts to them. “These contracts
stipulate that the small-scale miners must deliver the
mineral to Gran Colombia Gold for it to be proces-
sed at the company plant... The income is then dis-
tributed between the company and the miners’ asso-
ciation or cooperative...”>. But most miners have not
opted for this system which they consider profoundly
unjust, a situation that has led to repeated strikes that
have cost the lives of numerous miners between 2010
and 2017, and permanent threats from paramilitary

35 Bermudez Liévano, A. (2012): Las multinacionales, a montar a
los pequefios mineros en la locomotora. Lassila Avacacia (ed.).
Available at: http://lasillavacia.com/historia/las-multinacionales-
montar-los-pequenos-mineros-en-la-locomotora-40694 (last
accessed 04.02.2020).

groups that have led miners to seek the protection of
the Inter-American Human Rights Commission, which
resulted in protective measures for five miners of the
Mesa Minera in November of 2016. The company
returned to its irregular strategies towards the end of
2018. In a letter sent to the national government, the
president of the company stated: “We request the Co-
lombian Government to defend the rights granted to
GCG, by means of military and police deployment,
as well as any other force, needed to combat illicit
mining, protect our employees, the inhabitants of the
zone and the environment...,” a matter that has caused
fear and condemnation on the part of miners’ organisa-
tions. The president of the National Confederation of
Small-Scale Miners, Rubén Dario Gémez, conside-
red the document a call to violence and an attempt to
extort the government.*

36 EIl Espectador (ed.) (2019): Gran Colombia Gold pide intervencion
militar en Antioquia y Caldas ante mineria illegal. Available at:
https://www.elespectador.com/noticias/nacional/gran-colombia-
gold-pide-intervencion-militar-en-antioquia-y-caldas-ante-mineria-
ilegal-articulo-832976 (last accessed on 02.02.2020).


http://lasillavacia.com/historia/las-multinacionales-montar-los-pequenos-mineros-en-la-locomotora-40694
http://lasillavacia.com/historia/las-multinacionales-montar-los-pequenos-mineros-en-la-locomotora-40694
https://www.elespectador.com/noticias/nacional/gran-colombia-gold-pide-intervencion-militar-en-antioquia-y-caldas-ante-mineria-ilegal-articulo-832976
https://www.elespectador.com/noticias/nacional/gran-colombia-gold-pide-intervencion-militar-en-antioquia-y-caldas-ante-mineria-ilegal-articulo-832976
https://www.elespectador.com/noticias/nacional/gran-colombia-gold-pide-intervencion-militar-en-antioquia-y-caldas-ante-mineria-ilegal-articulo-832976
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Share of gold produced by Gran Colombia Gold via subcontractors
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Source: The Author’s own elaboration, based on informa-
tion of the GCG*’

To have an idea of the irregularities and violations
that facilitate the enrichment of these ‘entrepreneurs’,
who are also shareholders of oil and gas company Pa-
cific Rubiales (recently renamed as Frontera Energy),
the 2016 study of Pacific published by SOMO and IN-
DEPAZ, Petroleo: Acumulacién de agua y tierras en
la Altillanura, is illuminating. The publication iden-
tifies all the different things the company is accused
of, including human rights violations, and includes
an account of the processes of illegal accumulation of
unused land that add up to at least 55,000 hectares:
10,000 hectares of unused land from the Nation and
43,000 hectares of unused land awarded by the state.

3.C.I1.J Gutiérrez

C.IJ Gutiérrez is the company that exports the
greatest amount of gold from Colombia. Approxima-
tely 50% of it went to Europe in 2017 and 2018, espe-
cially to Swiss refineries.

In a press release dated 11 April 2019, the Attorney
General’s Office reported allegedly illicit activities on
the part of the company, one of the country’s oldest
and most prestigious international gold traders. Ope-
ration “Legend of El Dorado” uncovered illegal gold
laundering carried out through a front company.

The Attorney General’s Office pointed out that ac-
counting experts from that investigation “verified the
transactions that the International Gold Trader CIJ Gu-
tiérrez carried out in the past ten years and discovered
various fictitious operations that compromised close to
2.4 trillion pesos in assets (US$800 million at today’s

2013 2014 2015 2016 2017

prices) that corresponded to the buying and selling of
gold.”

Various top executives and employees of the com-
pany, which has its headquarters in the city of Mede-
llin, were captured and prosecuted and their ownership
terminated due to the commission of various crimes,
including direct purchase of gold from non-existent
persons, fictitious operations without justification, the
use of exclusive suppliers, suppliers with criminal re-
cords, and operations with suppliers without economic
capacity.

The charges brought against the executives of the
international trading company correspond to the most
frequent irregularities or illicit activities registered in
the gold trade, but those same deeds extend all along
the chain and have to do with the inefficiency or com-
placency of the state over maintaining informal activi-
ties without control, with the laundering of dollars co-
ming from drug trafficking, governmental corruption,
the existence of ‘grey’ companies that hide all sorts of
illegal activities in their premises, and the complicity
of other sectors of the economy that feed on illegal bu-
siness.

When they speak of gold from different sources or
of unspecified origin in Colombia, they are speaking
of the use of gold to ‘launder dollars’ coming from illi-
cit activities. Illegal organisations acquire gold on the
international market and smuggle it into the country.
Once it has entered the national territory, it is sold to
national or international traders. It is then mixed with
the gold of barequeros and other miners that sell
their gold in legal conditions and subsequently enters
the world of legality where it is difficult, if not impos-



sible, to demonstrate its illegal provenance.

Decree 1102 of 2017 of the Ministry of Mines orde-
red barequeros to obtain what is known as the Registro
Unico Tributario or RUT (Single Tax Registration) to
register in their local city hall in order to obtain the
right to sell their gold to the trading companies, which
in turn had to obtain the Unique Commercial Register
or RUCOM - for purposes of buying and selling mine-
rals extracted within the national territory.

Every law has its loophole. Barequeros have con-
demned the fact that strangers offer to help them with
the task of obtaining their RUT, but they only received
copies and not the original document. The original is
used by the gold cartels to ‘legalise’ the sale of mine-
rals to international trading companies and thereby to
introduce the gold obtained through illegal activities
into the legal gold market.*®

As described in the online journal Verdad Abier-
ta, the problem is not the fault of the small-scale pro-
ducers who are in fact the weakest link in the chain.
“Along the road of falsification of certificates of origin
there are barequeros and chatarreros [scrap metal dea-
lers] who have accumulated records of up to a billion
pesos on their tax registration for income supposedly
derived from sales made in the years 2014, 2015,2016
and the first three quarters of this year, far surpassing
the limits established by the tax regulations for natural
persons. But they don’t know it.”39 One line of re-
search that has not been developed relates to the fact
that many of the people or companies with RUCOM
that buy gold in tens of mining towns, mainly in An-
tioquia, Chocé and Cauca, are not independent; they
form part of a network of the same international tra-
ding companies focused on purchasing small amounts
of gold from barequeros and small- and medium-scale
miners, and on acquiring gold of dubious origin, that is
eventually mixed with other gold and taken to the in-
ternational trading companies, the true heads of these
criminal networks.

38 Verdad Abierta (ed.) (2017): ‘Barequeros’ y ‘chatarreros’, entre
criminales y la DIAN. Available at: http://www.verdadabierta.com/
otros-negocios-criminales/6585-barequeros-y-chatarreros-entre-
criminales-y-la-dian (last accessed on 04.02.2020).

39 Ibid.


http://www.verdadabierta.com/otros-negocios-criminales/6585-barequeros-y-chatarreros-entre-criminales-y-la-dian
http://www.verdadabierta.com/otros-negocios-criminales/6585-barequeros-y-chatarreros-entre-criminales-y-la-dian
http://www.verdadabierta.com/otros-negocios-criminales/6585-barequeros-y-chatarreros-entre-criminales-y-la-dian
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